FIRE

Foundation for Individual
Rights and Expression

October 29, 2026

Kirkland City Council
City Hall

123 5th Ave

Kirkland, WA 98033

Sent via U.S. Mail and Email (CityCouncil@kirklandwa.gov)

Dear Kirkland City Council:

The Foundation for Individual Rights and Expression (FIRE), a nonpartisan nonprofit that
defends free speech nationwide, is concerned by the City of Kirkland’s policy restricting
comments posted on its social media pages.' Because several of these restrictions violate the
First Amendment, FIRE calls on the City to promptly revise or remove them.

The First Amendment applies with full force to the “vast democratic forums of the Internet,”
including social media, which enables citizens to engage directly with elected representatives
and other government officials.? As the Supreme Court recently made clear, when government
actors use social media for official business, they must comply with the First Amendment.?
While the City’s posts on its social media accounts constitutes its own speech not subject to
First Amendment standards,* the interactive parts of those accounts are different. By allowing
public comments on its posts, the City has created, at minimum, a limited public forum, where
restrictions on comments must be “viewpoint neutral and reasonable in light of the purpose

! Administrative Policy Manual, C1Ty OF KIRKLAND,
https://www.kirklandwa.gov/files/sharedassets/public/v/6/city-managers-office/pdfs/7-5_social-media-
external-2023-update.pdf (last accessed Oct. 28, 2026).

2 Packingham v. North Carolina, 582 U.S. 98, 104-05 (2017) (quoting Reno v. ACLU, 521 U.S. 844, 868 (1997)).

3 Lindke v. Freed, 601 U.S. 187 (2024). The facts in Lindke concerned a government official’s mixed use of his
social media account for personal and government business. But the Court noted that in some cases, as when
an account belongs to a government subdivision (e.g., a “City of Port Huron” Facebook page), state action is
“clear.” Id. at 202. That is the case here.

4 See Shurtleffv. City of Bos., 596 U.S. 243, 247-48 (2022) (explaining that when the government creates a
forum for speech, the First Amendment prevents it from discriminating against speakers based on their
viewpoint, but “when the government speaks for itself, the First Amendment does not demand airtime for all
views”).
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served by the forum.””

The City’s ban on “encouragement of illegal activity” restricts speech based on viewpoint,
which is unconstitutional in any forum.° The government must “abstain from regulating
speech when the specific motivating ideology or the opinion or perspective of the speakeris the
rationale for the restriction.”” As written, the rule could be enforced to ban speech promoting
anything from civil disobedience to the mental health benefits of psychedelic drugs. Yet the
rule would allow expression of the opposite views on the same subject. That is the definition of
viewpoint discrimination. While the First Amendment does not protect incitement—namely,
speech that (1) advocates and (2) is likely to result in (3) imminent unlawful action®—the City’s
policy is not limited to this narrow, unprotected category of speech.

The City’s social media policy also contains rules that are unreasonable—and therefore
unconstitutional—because they are vague, subjective, and/or restrict a substantial amount of
protected speech. Speech restrictions in a limited public forum may not prohibit “a vast
amount of material without legitimate justification.” For arestriction to be reasonable, “there
must be evidence that the restriction reasonably fulfills a legitimate need.”'® Further,
“standards for inclusion and exclusion in a limited public forum must be unambiguous and
definite,” because “[a]bsent objective standards, government officials may use their discretion
to interpret the policy as a pretext for censorship.”™ In other words, the City “must be able to
articulate some sensible basis for distinguishing what may come in from what must stay out,”
using “objective, workable standards”'*—not “subjective or overly general criteria” that create

5 Garnier v. O’Connor-Ratcliff, 41 F.4th 1158, 1178 (9th Cir. 2022), vacated and remanded on other grounds, 601
U.S. 205 (2024); see also Good News Club v. Milford Cent. Sch., 533 U.S. 98, 106-07 (2001). The interactive parts
of the City’s social media pages may even be designated public forums, particularly if the City has opened
commenting without clearly and consistently limiting discussion to specific topics under “unambiguous and
definite” standards, in both policy and practice. See Garnier, 41 F.4th at 1178. If so, any content-based
restrictions would be subject to more demanding scrutiny. See Pleasant Grove City v. Summum, 555 U.S. 460,
469 (2009) (in a designated public forum, “any restriction based on the content of the speech must satisfy
strict scrutiny, that is, the restriction must be narrowly tailored to serve a compelling government interest”);
City of Boernev. Flores, 521 U.S. 507, 534 (1997) (strict scrutiny is the “most demanding test known to
constitutional law”). Because the restrictions addressed in this letter are unconstitutional even under the
less stringent limited public forum standard, we need not resolve which standard applies.

6 See Perry Educ. Ass’nv. Perry Local Educators’ Ass’n, 460 U.S. 37, 46 (1983); Am. Freedom Def. Initiativev.
King Cnty., 904 F.3d 1126, 1132 (9th Cir. 2018) (“[1]t is settled law that, [even] in a nonpublic forum,
regulations must be reasonable and viewpoint neutral.”).

7 Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829 (1995).
8 Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).

9 Tuckerv. Cal. Dep’t of Educ.,97 F.3d 1204, 1215 (9th Cir. 1996); see also United States v. Williams, 553 U.S.
285, 292 (2008) (explaining that a speech restriction is unconstitutionally overbroad when it “prohibits a
substantial amount of protected speech. .. not only in an absolute sense, but also relative to the
[restriction’s] plainly legitimate sweep”).

10 Sammartano v. First Judicial Dist. Court, 303 F.3d 959, 967 (9th Cir. 2002).
I Hopper v. City of Pasco, 241 F.3d 1067, 1077 (9th Cir. 2001).
12 Minn. Voters All. v. Mansky, 585 U.S. 1, 16, 21 (2018).



arisk of arbitrary and discriminatory enforcement.*?

While the City unquestionably has legitimate interests in protecting public safety, its ban on
“[iInformation that may tend to compromise the safety or security of the public or public
systems” allows officials to suppress speech based on nothing more than a claim that it might
have some adverse effect on safety or security. Such “speculation or fancy” that an asserted
harm may flow from speech does not justify its restriction in any kind of forum.'* Notably, a
federal court enjoined a University of Washington security fee policy that applied to events
“likely to significantly affect campus safety, security, and operation,” because it lacked
“narrowly drawn, reasonable and definite standards.”'® The same reasoning applies here.

The ban on “defamation” also raises constitutional concerns. While defamation, properly
defined, is unprotected speech, whether a comment is defamatory is a complex legal issue
resolvable only in an adversarial judicial proceeding in which the plaintiff must prove (1) the
speaker made a provably false statement of fact, as opposed to a true statement or opinion; (2)
the statement was communicated to a third party and the communication was unprivileged;
(3) fault of the speaker, which in the case of speech about a public figure or official means they
knew the statement was false or recklessly disregarded the truth; and (4) the statement caused
cognizable harm to the plaintiff.’® These findings cannot be unilaterally made by government
employees monitoring social media pages. The rule creates a risk that moderators will simply
censor criticism they believe to be false or unfounded, but the First Amendment deprives the
government of that power.”

Next, the prohibition on “[cJomments for the purpose of assisting a campaign for election of
any person to any office or for the promotion of or opposition to any ballot proposition” lacks
any legitimate justification. It derives from a Washington statute prohibiting public officials
and employees from “us[ing] or authoriz[ing] the use of any of the facilities of a public office or
agency, directly or indirectly, for the purpose of assisting a campaign for election of any person
to any office or for the promotion of or opposition to any ballot proposition.”*® But as the
implementing regulation makes clear the statute “does not prevent a public office or agency
from . . . making facilities available on a nondiscriminatory, equal access basis for political
uses.” '’ The law therefore does not require the City to censor private citizens’ political
advocacy in the public comment sections of its social media pages. It restricts only City officials
and employees from using official social media accounts to endorse or oppose political
campaigns or ballot measures. Extending the restriction to citizens’ comments unreasonably

13 Hopper, 241 F.3d at 1077; see also Grayned v. City of Rockford, 408 U.S. 104, 108 (1972) (speech restrictions
must “give the person of ordinary intelligence a reasonable opportunity to know what is prohibited” and
provide “explicit standards for those who apply them” to avoid “arbitrary and discriminatory enforcement”).

14 Tuckerv. Cal. Dep’t of Educ., 97 F.3d 1204, 1212 (9th Cir. 1996).

15 Coll. Republicans of the Univ. of Wash. v. Cauce, No. C18-189-MJP, 2018 U.S. Dist. LEXIS 22234, at *7 (W.D.
Wash. Feb. 9, 2018) (quoting Forsyth Cnty. v. Nationalist Movement, 505 U.S. 123, 133 (1992)).

16 Milkovich v. Lorain Journal Co., 497 U.S. 1, 20 (1990); Gertz v. Robert Welch, Inc., 418 U.S. 323, 342 (1974);
Herronv. King Broad. Co., 776 P.2d 98,101 (Wash. 1989).

17 See United States v. Alvarez, 567 U.S. 709, 723 (2012).

18 Rev. Code Wash. § 29B.45.010. The City’s policy contains an outdated citation to Section 42.17A.555, which
has been recodified at Section 29B.45.010.

19 Wash. Admin. Code § 390-05-271(2).



suppresses “[d]iscussion of public issues and debate on the qualifications of candidates”—
speech that “occupies the core of the protection afforded by the First Amendment.”?°

The prohibition on “[cJomments from children under 13 pursuant to the Children’s Online
Privacy Protection Act” is puzzling, as there is no reason to believe COPPA requires the City to
impose this restriction.?! Importantly, minors have First Amendment rights, including the
right to speak about matters of public concern.??

Lastly, while a restriction on off-topic comments is generally permissible in a limited public
forum, the City must ““draw a reasonable line,” informed by ‘objective, workable standards,’
between what is considered on-topic and what is considered off-topic.”?* An “indeterminate
prohibition carries with it the opportunity for abuse.”** Officials tend to be more likely to view
comments asirrelevant when they are critical. Clear guidelines guard against unconstitutional,
viewpoint-based enforcement.

When it comes to protected speech that some find objectionable, “the remedy to be applied is
more speech, not enforced silence.” >® The City can respond to criticism, correct false
information, or encourage civil dialogue, but it may not censor constitutionally protected
speech. FIRE therefore calls on the City to revise its social media policy to comply with the First
Amendment and commit to refraining from deleting comments, hiding comments, or blocking
users over protected speech. We would be pleased to assist the City—at no cost—in ensuring its
policies are constitutionally compliant.

We respectfully request a substantive response to this letter no later than November 12, 2026.
Sincerely,

S T

Aaron Terr
Vice President of Public Advocacy, FIRE

Cc:  Kurt Triplett, City Manager
Darcey Eilers, City Attorney

20 McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 346 (1995).

21 See Complying with COPPA: Frequently Asked Questions, FTC, https://www.ftc.gov/business-
guidance/resources/complying-coppa-frequently-asked-questions (last accessed Oct. 29, 2026).

22 See Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786, 794 (2011); Erznoznik v. Jacksonville, 422 U.S. 205, 212
(1975).

23 PETA v. Tabak, 109 F.4th 627, 636 (D.C. Cir. 2024) (quoting Mansky, 585 U.S. at 16, 21) (internal citations
omitted).

24 Id. at 637 (quoting Mansky, 585 U.S. at 21).
25 Whitney v. California, 274 U.S. 357, 377 (1927).



