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Dear Council Members:

The Foundation for Individual Rights and Expression (FIRE), a nonpartisan nonprofit that
defends free speech, is concerned that the Bangor City Council authorized the City Attorney to
“take action against speakers who knowingly lie about the City.” Such action would violate the
First Amendment, which completely bars government entities like the City of Bangor from
suing for defamation. FIRE thus calls on the City Council to rescind its decision and to
recommit to its duty to uphold the First Amendment.

Our concerns arise out of the City Council’s January 6, 2025, approval of a motion “to allow City
Attorney [Scott] Graham to file charges with the court against all parties involved in statements
that have caused harm to the City.”* At the Council’s January 21 meeting, Graham asserted this
grant of authority is in fact more “limited,” stating at various points that:*

e “What the City’s interested in doing is limiting false statements, especially statements
that are knowingly false, that damage the reputation of the city, its elected officials, and
its appointed officials.”

e “If someone says something that is an objective fact, can be compared to an objective
fact, can be verified, is not verified, is a false statement—they have no right to do that.”

e “Knowingly false statements that harm reputation or would be considered by a
reasonable person to be defamatory—well if someone’s going to utter those things, they
need to know that the city doesn’t have to tolerate that.”

L C1TY OF BANGOR, BANGOR COUNCIL MEETING MINUTES (Jan. 6, 2025), https://www.cityofbangormi.org/wp-
content/uploads/010625.Meeting-Minutes.Draft_.Date-Fixed.pdf.

2 Official City of Bangor, M1, City of Bangor Official YouTube, YOUTUBE (Jan. 22, 2025),
https://www.youtube.com/watch?v=_IRNdHPilLo.
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e “If someone says, ‘the City Manager is paid too much, it is my opinion the City Manager
is paid too much,’ well of course they have a right to say that. Of course. They can voice
opinions about things like that. ... But when they make a knowingly false statement, or a
statement that is so easily shown to be false: the City Manager gets two paychecks. They
don’t have a right to do that. They don’t have the right to defame a person by making a
knowingly false statement that harms reputation.”

Graham said the City has “repeatedly” received complaints that City Manager Justin Weber
receives two paychecks and that “anyone who checked records would know it’s false.” Two days
later, Weber issued a statement claiming the “publication of false statements regarding the
operation of the City has plagued the City of Bangor.”® He clarified that the Council “authorized
the City Attorney to take action against speakers who knowingly lie about the City by filing
actions to stop or enjoin the lies and by seeking to recover amounts equal to the damage caused
to the City by the lies.”*

Even if so limited, the January 6 motion raises serious First Amendment issues. Most
pointedly: The First Amendment flatly prohibits government entities from bringing
defamation actions, even against speakers who make knowingly false statements.

The Supreme Court has more than once rejected the notion that actions for “libel on govern-
ment have any place in the American system of jurisprudence.”® Penalizing speech critical of
the government “strikes at the very center of the constitutionally protected area of free
expression.”® “Public debate must not be inhibited by the threat that one who speaks out on
social or political issues may be sued by the very governmental authority which he criticizes.””
Were it otherwise:

Every criticism of public expenditure, policy, management or
conduct of public affairs would place its utterer in jeopardy. It is
difficult to imagine anything more destructive of democratic
government than the power in the hands of a corrupt government
to stifle all opposition by free use of the public treasury to silence
critics by suit.®

3 City of Bangor clarifies city council resolution on false public statements, WSJM (Jan. 23, 2025),
https://www.wsjm.com/2025/01/23/ city-of-bangor-clarifies-city-council-resolution-on-false-public-
statements.
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Federal and state courts thus consistently bar defamation claims by cities and other
governmental entities.® In Philadelphia v. Washington Post Co., for example, a federal court
dismissed a defamation suit alleging the Post made false and malicious statements about the
Philadelphia Police Department that brought the city and police into disrepute. The court held
the “City cannot maintain an action for libel on its own behalf” because a “governmental entity
is incapable of being libeled.”*® “More fundamentally,” the court added, “to permit such a
lawsuit to be maintained, either on behalf of the City itself, the citizens of the City, or officials
or employees of the City, would plainly violate the First Amendment of the United States
Constitution.”*

The risk that speakers will sometimes say false things about their government cannot override
this constitutional barrier. The Supreme Court has recognized that “erroneous statement is
inevitable in free debate, and that it must be protected if the freedoms of expression are to have
the breathing space that they need to survive.”!?

City officials and employees are free to bring personal defamation actions to recoup damages
for harm to their individual reputations. But the City Attorney, acting on behalf of the City of
Bangor, may not sue or prosecute Bangor citizens for allegedly defamatory statements about
the City, its officials, or any other person or entity. As another court explained,® this distinc-
tion is critical:

Individuals holding governmental office remain free to vindicate
their interests in their good reputations by personal actions for
libel. The powerlessness of government itself to do so is the price
our society has with absolute constancy stood ready to pay to
insure that its citizens retain one of their most basic rights and
cherished traditions — that of criticizing the government freely

9 See, e.g., 281 Care Committee v. Arneson, 638 F.3d 621, 634 (8th Cir. 2011) (“A government entity cannot
bring alibel or defamation action,” even as to “knowingly false political speech.”); Edgartown Police Patrol-
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and without fear of retaliation. Paraphrasing what Judge Learned
Hand wrote in another context, the First Amendment
presupposes that right conclusions are more likely to be gathered
out of a multitude of tongues; upon this principle we have staked
our all.

Courts also will toss defamation suits ostensibly brought by city officials or employees in their
personal capacities if they target “impersonal discussion of government activity,” even if that
discussion results in the officials becoming “tinged with suspicion.”** Government officials
cannot use “legal alchemy” to “sidestep” the constitutional bar on government defamation
actions “by transmuting criticism of government, however impersonal it may seem on its face,
into personal criticism, and hence potential libel, of the officials of whom the government is
composed.”*”

If Bangor officials believe a constituent has made a false statement about the City, they can
publicly condemn the statement, express disagreement, or say why they believe it inaccurate.
What they may not do is sue or otherwise punish the speaker.

For the foregoing reasons, FIRE calls on the Bangor City Council to revoke the City Attorney’s
unconstitutional authority to “take action against speakers who knowingly lie about the City.”
We request a substantive response no later than March 10, 2025.

Sincerely,

s

Aaron Terr, Esq.
Director of Public Advocacy

Cc:  Shelly Umbanhowar, City Clerk
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