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STATE OF NEW YORK _ | |
SUPREME COURT COUNTY OF JEFFERSON

4 - ..}‘
L] i

AtaSpecial Term of the Supreme Court of -

the State of New York held in and for the County
of Jefferson at the Dulles State Office Building
in the City of Watertown, New York on the 30th
day of August, 2018

In the Matter of the Petition of
JO:H-N DOE “l”,JOI‘]N DOE «.2:’,

- JTOHN DOE “3”, JOHN DOE “4”,
JOHN DOE %5, JOHN DOE “6™,
JOHN DOE “9”, and JOHN DOE “107,

Petitioners,
Vi

SYRACUSE UNIVERSITY,

Respondent.
Seeking a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules.

Vacating and Annulling final determinations
rendered by Respondent on July 26, 2018.

HaNcoGH ESTABROOK, LLP COUNSELORE AT Law 1500 AXCA TOWER 1, 100 MADISON ST., SYRACUSE, NEW YOHRK 13202

-and Tarther,

{H3413p41.1} 1

RECEIVED

AUG 3 1 2018

JEFFERSON COUNTY
SUPREME COURT

ORDER
Index. No.: 18-1865.

‘A motion having been brought by Petitioners by Order to Show Cause submitted August.
13, 2018, (ihe “First OTSC") seeking to vacate, annul and expunge any and all finat
determinations made on July 26, 2018, as a result of disciplinary proceedings by Respondent
a’g_ain’ét’:Pe’_ti_tioners,_ and seeking: (I) a stay prohibiting Respondent from énforcing any
disciplinary deterininations agairist Petitioners pending the resolution of the action pursuant to
CPLR § 7805;.and (2) a Court order. authorizin_g the Petitioners to proceed anonymously in this

case, supported by a Verified Petition 'date_d_Augﬁst 10, 2018, together with Exhibits “A” — “Z;”
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‘SYRAGUSE, NEW YORK 13202

1500 AXA TOWER 1, 100 MADISON ST.,

- HANCOGK ESTABROOK, LLP COUNSELQRS AT LAW
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Respondent having cross-moved to dismiss the Verified Petition pursuant to CPLR §

3211 (a) (4) by Notice of Cross-Motion dated August 16, 2018, s’upp‘Orted"by-the.Afﬁijmation of
Johi G: Powers, Bsq. dated August 16, 2018, with Exhibits “A” — “P"; and the Affidavit of
Daniel French, dated August 16, 2018; and further,

‘Petitioners having submitied the Reply Affirmation of Karen G, Felter, Esq, dated August
20, 2018 with Exhibit “A” in opposition to Respondent®s Cross-Motion to Dismiss and in further
support of the First OTSC; and further,

The Court having scheduled a return date on the First OTSC for August 22, 2018, and
having heard oral argument ffom the paities on that date, 'an;'l-:th'e Court at that time having
éjgncd the First OTSC dated August 22, 2018, which: (1) granted Petitioners’ request for.a Court
order-authorizing them to proceed anonymously in this case; and (2) denied Petitioners’ request
for a Temporaty Restraining Order staying all disciplinaty actions pending a hearing for the
reasons stated in the record of proceedings, which is attached hereto; atid further,

"The Court having also denied Respondent’s Cross-Motion to dismiss the Verified
Petition for the reasons stated in the record of proceedings; a_ﬁd further,

Petitioners having brought a mo.t_-ién to renew its prior application for a stay by Order to
Show Cause submitted August 24, 2018 (the “Second OTSC™), prohibiting Respondent frotn

enforeing any diséiplinary determinations against Petitioners pending the resolution of the action

pursuant to CPLR § 7805, supported by the Affirmation of Karen G. Felter, Esq. dated August

24,2018, with Exhibits “A” — “G”; the Affidavit of John Doe #1 dated August 23, 2018; the
Affirmation of John Doe #2 dated August 23, 2018; the Affidavit of John Doe #3; dated August-
23,2018; the Affidavit of John Doe #4 dated August 23, 2018; the Affidavit.of John Doe #5

dated August 23, 2018; the Affidavit of John Doe #6 dated August 24, 2018; the Affidavit of

3241.1} 2
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John Doe #7 dated August 23, 2018; the Affidavit of Johin Doe #8 dated August 23, 2018; the
Affidavit of John Doe #9 dated August 23, 2018; and the Affidavit of John Doe #10 dated
Augist 23, 2018; and further,

This Court having subsequently signed the Second OTSC dated August 27, 2018,
granting Petitioners’ renéwed tequest for a stay prohibiting Respondent from efiforcing any
disciplinary. determinatiotis agdingt Petitioners pursuant to CPLR § 7805;. and fusther,

Respondent having then brought a motion by Order to Show Caise submitted August 28,

SYRACUSE, NEW YORK 13202

2018 {the “Third QTSC™), for: (1) leave to appeal to the Appellate Division, Fourth Department,
from'the Second OTSC; and-(2) leave to.reargue the First OTSC, and reinstating the First OTSC,
supported by the Affirmation of John G. Powers, Esq. dated August 27, 2018; and further,

Petitioners having subrmitted the Affirmation of Karen G. Felter, Esq. dated August27,
2018; in opposition to the Third OTSC; and further,

The Court having scheduled a retum date on the Third OTSC for August 30,2018, and
having heard oral argument from the parties on that date, and due deliberation having been had;
it is hereby

ORDERED that Respondent’s motion for: (1) leave to appeal to the APpelIateDivis‘ion,
Fourth Department, from the Second OTSC signed Aug_l_lst 27,2018 is GRANTED pursuant to
CPLR § 5701 (c); and (2) leave to reargue the First OTSC is DENIED; and it is further

ORDERED that Respondent’s Cross-Motion to dismiss the Petition pursuant to CPLR §

3211(a) (4) is DENIED for the reasons set forth in the transcript of proceedings.from August 22,

HARCOCK ESTAHROOK, LLP- COUNSELORS AT LAW 1500 AXA TOWER |, 100 MADISoN ST,

2018 attached hereto.

Dated: August 31,2018 EN

{H3413241.1}

James P:‘?‘f(jlus 71 S.C.
: gl

"{i'zu!!u_.jl _Meeks_..Jé\‘l.srﬁ'un'_t_:uuhw Clerk. Chark: A

2018-00001365
0831/2018-12:23PM
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STATE OF NEW YORK

SUPREME COURT i COUNTY OF JEFFERSON

In the Matter of the Petition of

JOHN DOE "1", JOHN DOE "2V,
JOHN' DOE. “3", JOHN DOE "4",
JOHN DOE "5", JOHN DOE "6",
JOHN DOE "7%, JOHN DOE "8",
JOHN DOE "9", and JOHN DOE "10Y,
S
Petitioners,

SYRACUSE UNIVERSITY,

Resporident.

RJI #22~18-0762
Index #2018-1865

Motion. and
Decision

Dulles State Office Building
317 Washington Street

Watertowr,

New York 13601

Rugust 22, 2018

BEFORE:

HON. JAMES P. McCLUSKY,

Supreme Court Justice

APPEARANCE S:

'SMITH, SOVIK, KENDRICK & SUGNET, PC

KAREN GUYDER FELTER, ESQ. o
250 South Clinton Street, Suite 600
Syracuse, New York 13202

On behalf of the Petitioners

HANCOCK & ESTABROOK, LLP

-JOHN G. POWERS, E3Q.

1500 AXA Tower 1, 100 Madison Street
Syracuse, New York -13202
On behalf of the Respéndent

Carrie L. Sorensen, RMR
‘Senior Court Reportex
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John Doe l;, et a3l vs. SyracuSe University

THE COURT: The Court's considéred all the papérs

submitted to this date, which includes the verified

petition, the memorandum of law, affirmation of Attorney
Felter from August 20th; and the memorandum of law from

August 10th and the 20th, thefnotice-of7crpss-motionﬁ the

affirmation of Attorney Powers from August 16th, Daniel

French August 16th, and the memorandum of lawf together with
the oral arguments heard here -today.

The Court will take the motion to dismiss first.
Thé'mOtion to dismiss, thie petition is denied. Respondént
must make prima facie showing eof entitlement to sSummary
judgment, at this point they failed to do.

The courts -do give wide latitude to the schools in
their disciplinary prbcéédings}-ﬁowever, they must follow
their own rules and eﬁfO:Ce-their rules. I believe the
Petitioners have raised a triable issue on this.

No doubt the actions of thie Petitioners were ~-
sald during questioning was rude, crude, and socially
unacceptable, the school does not have a rule -about this,

nor do they have a rule that states you can't bring shame on

their school.

Arguably they —- Petitioner alleges the speech in
question was protected speech. At this point, the motion to
dismiss, the Court must assume the allegations in the

petition are true. The allegations are that words were-
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Jchn Doe 1, et al vs. Syracuse University . S 3

spoken in skits are satire, They allege. the University
Officiais’investigating the;inc&dent cenfirmed that it was
satiré and done in skits. They were directed.at individuals
who did not feel harassed or threatéened by the speech or by
the actiors.

Later an individuail, wiﬁhout.permission,
b?oadcasted the skits to outside individuals, including_the
school newspaper. Upon hearing the réport of the skits and
seeing them, the people in the school community and beyond
were offended: by the skits.

The school rules, as argued so far, I've seen --
the school rules limits speech on the basis of intent of the
speakers, not on the reactions those words caused.

The —- it was argued. that the issue -- does the
punishMent.fit what I consider is —- is the punishment
reasonable considéring_the infraction, and I think as part
of that the Couft_dces;have to look at what the actions
were. If theré was no violation and you punished them,
that's not reasonable —— arbitrary and capricious. Bnd if
¥here was a punishment —- if they did violate it, then
that!s -- Court will have to determine if it's arbitrary and
capricious for the suspensions handed down. I think thexe'’'s
— I mean,.there's issues of fact_that-da have to come out
and may have to be fleéshed out more,

The. Respondent also argued that it should be heéard




CASE$#: 2018-00001865

10
11
12
13
14

15

16

17

18

19

20

21

22

23

24

25

L]

John Doe 1, et al vs. Syracuse University
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in federal court. Three of the ten individuals cannot bring
ah action in federal court. I'mn not sure-Whefé that would
go,; but I believe there is merit to having this tried in one
place. At thié-point, the Court will not dismiss on that
issue, but the Court will give each -- either 'side 30 days

to petition to transfer the federal action hezie. or the state

action there —- or this action there. If there is an issue,

if they would hear it or not.

Petitioners also requeésted preliminary injunction,

‘they must show likelihood of ultimate sucegess on the merits,

irreparable injury, and balancing of the equities. And =-
or they must show each of those individually and separately.
-and the Court finds that in irreparable injury,

they did not show any irxeparable injury. Melwvin v. Union

Lollege has held a suspension from college for one ok two

semesters is an irreparable harm. However, .as that Gourtf
said in that case; the'Appellant-had shown. that; without: an
injunetion t¢ preserve the status quo, the suspension for:

two semesters will cause her irreparable injury for which

‘monetary compensation is not adequate.

I think implicit in that is an actual allegation
from the individuals harmed =- what harm they are having and
will suffer. And at this point, we don't have any of that.
We don't have what each individual is doing. There's been

some allegation that four of them are going to be attending
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John Doe 1, et al vs. Syracuse University

ancther university or cbllege, so based on that the Court
will deny that part of the preliminary injunction..

Court is also asked to allow the students to
prdceed as John Deoes: Customarily, and -- there is
presumption .in openness of judicial proceedings, but both
the federal and the state legislature has ruled that school
disciplinary proceedings are protected from disclosure. So
the legislature is telling the courts that this is a special
situation where we should take- into account.the children —-
the students' rights.

During the disciplinafy proceeding; the school is
prohibited from disclosing any personal information about

the students. Here it is alleged that they are incorrectly

punished -- the school indorrectly punished the students for
the actions., To enforce their rights, they are forced to

bring -an ‘action in court which then the school is

allowing -- arguing that they should be allowed to publish

‘their names now,

If this Court finds that the schocl was incorrect,

it should not have done what they did, the protecticn the

legislature gave these students is gone. 30 under these

circumstances, the Court will allew the students to proceed
as anonymously as John Does; but has indicated the attorneys
should exchange a list of who John Doe 1 through John Doe 10

are so each individual knows these students' names -— each
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John Doe 1, et al ws. Syracuse University B
1 —— that each party here know their names of the students,
2 they just don't know which one is which. So there's no harm
3 in providing the names of the student -~ that the school
q alleging which one is John Doe 1 and John Doe 3, et cetera.
5 | The prbceedingslwillQStill-othErwisefbe.open te the
6 publie and the Court finds that the public right te know
7 will be satisfied ih that way as to how the proceeding is
8 going. :
9 For the next stép and. return date, what are the
10 parties looking for?
11 MS. FELTER: I'm sorry, I missed the last --
12 THE COURT: What are the parties looking for
13 the next date?
14 MR, POWERS: Return date.
15 MS. FELTER: Well, I guess we have to take into
16 account the fact that the Court has directed us to switch ——
17 THE CQURT: Consider if either party wants to move
18§ to consolidate the twe actions in one court, it would be
19 30 days teo decide that.
20 _ MS., FELTER: Right.
21 THE COURT: Obviously Lf;you'r? doing that, it's
22 going to take longer than 30 days, I would imagine.
23 MS. FELTER: Yes. So, I mean, given the, you know,
24 the urgency of the matter and. the fact that the students are
25 trying to get this resolved as socon as possible; I think the
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John Doe 1, et al vs. Syracuse University

inclination would bé to try to consolidate the state law
claims with this action here as additioﬁalucauses of actiomn,
separa;e-ahd apart from the administrative review.

‘THE COURT: I won't make either party decide today.
I understand they have to talk te other people, clients, and
everyvthing. |

MS§. FELTER: But I mean, assuming that that's what

we do, you know, we wounld have to —-— we would make the

arrangements with the Court and then we'd like to getﬁback
béfOre:yOur-HOnor_as_soon as possible to address the factual
isSue.that“youWraised regarding the irreparable harm; if
necessatry, again, and any other issues on the merits to
resolve this.

MR. POWERS: I think, your Honor, correct me if I'm
wrong, I think what you were referring to was a return date
for the actual Article 78 itself?

THE COURT: "Cct;ect.

MR. POWERS: For decision and hearing on the
merits?’ .

THE COURT: Right; if one .is needed.

MR. POWERS: Yeah. And so ~-

MS. FELTER: The record is really big -- the.
adﬁinistrativa record, which we don't have at this point. I
know it‘S'quite-extensije, so we have to get the record, we

have tag breach to-make arQUments_based on that,
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John Doe 1, et al vs. Syracuse University

THE COURT: If we schedule a telephorie conference
for September 19th, will that --

MS. FELTER: Yeah, that's fine.

MR. POWERS: We'll set the date on that day, your
Honor, for the --

‘THE COURT: Right. We. can see where we're at,
hopefully the redord 1s completed by then so we can proceed,
How's 9:00 o‘clock on the 19th?

MS. FELTER: That & telephlione —-

THE COURT: It would be a telephone conference.
We'll do it as a call—-in conference; Courf will send out
directiens orn how to call in.

MR. POWERS: That works‘for_mer your Honor.

THE COURT: Mr. Powers, if you could get a copy 9f
the transcript of the Court's decision —-

MR. POWERS: Submit an order,

THE COURT: -—- .submit an order based on that,

‘MR. POWERS: I'1ll seénd it to Karen in advance.

THE COURT: Anything further? .

M§. FELTER: .No, your Honor, thank you.

MR. POWERS: Thank you, your Honox.

‘THE COURT: We are adjourned,

{Proceedings concluded.) -

-000—
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" John Doe 1, et al vs. Syracuse University i 9
1
2 _ I, CARRIE L. SORENSEN, Senior Court Reporter for
3 for the Fifth Judicial District, certify that I attended and
4 reported the abovefentitled proceedings; that the foregoing
5 is a true, accurate and torfect transcript of the
6. proceedings had therein, to the best of my knowledge and
7 ability.
8
9
10
11
12
13

15 ' Carrie L. Soreénsen, RMR
_ Senior Court Reporter
16
17
18
DATED: _ 8/28/2018

19
20
21
22
23
24

25




