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Fol.l | UNITED STATES DISTRICT COURT
| SOUTHERN DISTRICT OF NEW YORK.

————————————————————————————————————— x
MASSES PUBLISHING COMPANY :
Complainant £
-againgte : In Equity,
P HO.
T. G. PATTEN, Postmaster of 3 ‘h.MWlm,hnM%m
the City of New York, : i N
: . " -
Defendant -
_____________________________________ X

TO THE HONORABLE JUDGES OF THE UNITED STATES DISTRICT COURT
FOR THk SOUTHERN DISTRICT OF NEW YORK: |
The complainant above named brings this, his Bill
of Complaint, against the defendant and complains and al-
leges as follows:

First: OComplainant is and was at ali times herein

mentioned a corporation duly organized and existing under
the laws of tne State of New York, with its priaciple officé
and place of business at 34 Union Square, East, Borough of
danhattan, City of New York, and engaged in the business
of publishing, among other things, a‘monthly magazine known}
as "The Masseé" owned by said complainant. |
Second: The defendant is and was at all times hereing
3 | mentioned the Post Master of the City of New York, in said
State of New York, ana in his ofricial capacity as Post
Master in said City of New York, has the control of the
receiving and distribution of mails in and tarough said
Post O}fice in the City of New York.

Third: Tne said magazine called "The Masses" is a

monthly publication of about fifty (50) vages, with a circu%



lation of from tweﬂty to tweniy-five thousand copies and
circulates extensively through the City and State of New
York, as well as other States, and that for a number of
years last past the said magazine has so circulated anéhas
been received freely at the Post Ofiice of the City of New
York and elsewhere and transmitted througn the same and cir{
culated thereirom upon tae paymeni to tae postal authorities
of the amount required upon second class maill matter. It
is absolutely necessary to tne maintenance of said magazine:
and to its contianued publication and circulation that the
said magazine should be freely received at and delivered
and circulated from the said Post Office in the City of New ;
York and not be held up or discriminated against or the
delivery thereof delayed by the said defendant or other
person exercising control over tue delivery of meil from
said Post Office. Tne retail price of said magazine is
fifteen ($.15) cents a copy and the subscription price One
and 50/00 ($1.50) Dollars a year. For more particular
description oI said magazine, complainant begs leave to at- i
tacn a copy of the September 1517 number or issue of said
magazine, more particularly hereafter referred to, and
alleges that all other September 1917 numpers of said maga- %
zine are ideuntical with the copy hereto attacined and marked g
WExnipbitc A .Y

Fourth: According to the usual course of busines?
of said complainant in publishing its said magazine, called i
"The Masses", tine said issues of tne magazine designed for

circulation tarougn tne mails and particularly those inteanded



“for circuiation in difterent portions oif tihe united States

are delivered properly wrapped aud postage paid at toe

Post Ofiice at tne City of New York from tie 18t %o tae

40ta of eacn montia. Pursuaat to tails course of busiuness,

tae compiainaant caused to be deiivered mauy copies oi said
magazine oi the September 1917 number, identical wiih
Exnibit A nereiﬁ, to tne defendant as Postmaster of said
City oi wew York, on and between the 1lst and 5ti days of
August, 1yi7, for tae purpose of naviang the same transmittedi
through the mails to their destination, and that said maga-;
zines were properly wrapped and addressed in the usual way,i
and the postage thereon duly paid to the proper Post Officeg
Official iﬁ said Post-Office, agent of said defendant, as
required by law, which said money was duly received and

has ever since been retained by said defendant in his said
official capacity. Shortly after said magazines were re-
ceived at said post office for mailing and the postage paid;
therecn as above stated, the plaintiff herein was informed
by the defendant herein, his servants, agents or employees
that the privileges of second class mail would not be

given to said magazines until the defendant had received
instructions from Washington. Since said time, the said
September issue of said magazine has not been transmitted
through the mail nor has the defendant or the Post Office |
Department accorded the privilgge of second class mail to th;
said September 1917 issue of said magazine or to the copies |
of said magazine deposited in séid Post Office. Although coﬁm

plainant has repeatedly applied to the defendant,his agents



10.

11.

and represeuntatives to ascertvain defianitely tne grounds
Tor the exclusion of saild magaszine from the mails, com-
rlainant has been able to obtain no further information on
said subject, and that said magazines are still held at
said Post Office by order cf the said defendant as Post-
master and nhe refuses to permit the same to be delivered
or transmitted therefrom.

Fifth: OComplainant furtber shows that sald

magazines so held by said defendant and refused access to

]

i

the meils, as above stated, are, as complainant is informedﬁ
and verily believes, in every respect mailable under the
Act of June 15, 1917, and under any and all cther laws of i
the United States, and that complainant has, in all re-
spects, duly complied with all provisions of the law to
entitle complainant to have said numbers of sald magazine
duly mailed and transmitted through the Post Office as
ordinary gecond class matter, and that the act aud conduct
cf said defendant in refusing so to mail sald magazines
and holding the same to be nonmailable is wrongful and
uniawful and not authorized by law. Complainant further
alleges that it was not and never has been accorded any
opportunity tc be heard in the matter of determining said
magazines to be nonmailable either by said derendant or
any other post office official. The action of said defen-?
dant in treating said magazines as nounmailaple matter and
refusing to mail the same if continued, will work irreparaﬁ
able injury to the complainant, will complietely ruin the |
cusiness thereof and damage said complainant in the sum |
of many tacusands of deollars and tnat said loss, damage

end injury will amount to & sum tar in excess of $10,000.

A

w0 Lo



4id.

i5.

and that complainant is wholliy without any remedy at law,
in consid eration whereof, compleinant is remediless in the
premises oy the rules or tie Common Law end 1s reiievable
oniy in a Court oi Equity in this suit,

WHEREFORE complainant prays that this Honoramlef
Court will grant unto it due process of subpoena directed
tc said defewndant commanding sald deliendant to appear here-%
in and to answer but not under oath, answer under cath
ceing hereby expressly waived, and to abide and perform
such directions and decrees as may be made in the premisesﬁ
That an injuncticn forthwitn issue enjoiniﬁg and restrain—?
ing tne defendant, his agents, servants and employees and
all persons whomscever from treating the Septemper 1917
issue of said magazine, known as "Ihe Masses" as nonmailabl@
under the Act of June 1o, 1817, or any other Act or law
wnatsoever and that said defewadant, his ageut, servauts
and employees ce forthwiti commanded to transmit said
magazines througn the mall in the usuval way and accord
to complainant thereon the riguts and privileges of seoond?
class mail matter whereon tne lawful postage has been &uly;
paid and received by the proper post office officials; §
That it be adjudged and determined by this Honorable Court§
that saia magazines, particularly the Septemcer 1917 issueé
thereof, is mailable under the Act oif June 15, 1917. That
an order to show cause foruthwith issue requiring said
defendant, at tne time and place tnereiu speciried to showg
cause why an injunctiou shouid not issue pendente lite,
enjoining and restraining the defendant, his agents, ser-

treating the Septemper 1¢17 issue oif said megazine, known ;
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as "The Masses" or any numbers taereoci, as nonmalilable, un-
der the Act of June 15, 1¢17, or any otuer Act or law
whatsoever, and that sald defendant, nis ageut, servants
and employees be forthwith commanded to transmit saild maga-
zines tarougin the mail in.the usual way and accord to the
complainant thereon the rights and privileges of second olasé
mail matter whereon the lawful postage has been duly paid
and received by the proper vost office officials. That it

pbe adjudged and decreed that the said defendant was wholly
without authority or Jjurisdiction to determine that said
magazines were nonmallable and tnat the order and action of
said‘defendant in the premises is wholly void. That come
plainant recover its costs and disbursements in this action
and have sucn otner further order, judgment or reliief in the

premises as may be just and proper.

Solicitor and oI couusel for
Complainaut,
55 Liperty Street,
Borough of Menhattan,
City o1 iNew York.



géSTATE OF NEW YORK : %
i ! s8¢ 3
| COUNTY OF NEW YORK :

| MERRILL ROGERS being duly sworn, says: YThat he'is

féthe business manager of the MASSES PUBLISHING COMPANY, the
gécompiainant herein. That he has read the féregoing Bill

fzof Complaint and knows the contents tnersof, and that thne
;same is true within tng knowledge of this deponent, except
i?as to the mattere therein stated tc be alleged on informa-

- tion and belief, and as to those matters he believes it to

| be true.

ihat the reason why this verification is not made by
ithe cowplainant is tnat the complainant is a corporation;
?that deponent derived his kunowledge of the facts set forth
;in the foregoing Biil of Complaint in the discharge of his g
éduties of business manager of tne corperation as aforesaid,
iand through investigations caused to be made as to the subjec£~

i

‘matter thereof by thie deponent.

QSUBSGRIBED and sworn to before me,: ZQMXU? ﬁi;i”5

( this l?th day’ Of AU. .St 1917 R YR Z58 8 ¢ F 0 . s BM 0 s 0 0 e e n;
| L] P~ '
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/ . :
7 NaTary Pysuic. Kings Co. Mo, 408
/ iungs Co. Reo. No. 9165

Covif. BiatD 1. N.Y CouinTr NO. 435
N ¥, CounTy REQ. NO. 9358




