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Federal Complaints

Posted: 04/19/2013 9:11 pm EDT | Updated: 01/23/2014 6:58 pm EST

I to adequately report and
[¥gPort Authority) | Wikimedia

W I
“y Wikimzdia Commans

Female Oecidental College students, faculty and alumni say in a federal complaint that the Los Angeles school failed to take campus sex
crimes seriously by improperly reporting and adjudicating sexual assaults and covering up rapes.

The 250-page complaint filed by a group of 37 Thursday with the U.S. Department of Education's Office of Civil Rights says the school
maintained a hostile environment for sexual assault victims and their advocates and violated federal Title IX laws against sexual
discrimination.

Even when the school's investigations have found wrongdoing, punishment has been light, the complaint says. One student found
responsible for raping a woman was given the punishment of writing a five-page book report, according to the complaint.

"I've seen some of the outputs of these so-called 'educational sanctions' like book reports and apology letters and they're abysmal,” said
Danielle Dirks, a sociology professor who specializes in crime and punishment and one of the women who filed the complaint. "The fact that
Occidental has invited rapists back to campus and even told survivors not to worry because 'he's reformed now' after these types of
inadequate sanctions is an abomination."

Six of the women who signed on to the complaint also retained attorney Gloria Allred. Allred's office did not return emails from The
Huffington Post.

The filing follows an April 1 complaint against Occidental under the Clery Act by some of the same women, alleging the school underreports
campus sexual assaults, discourages victims from reporting attacks and fails to issue timely crime reports. The college was criticized in

February by women who said the campus wasn't notified in a timely manner about sexual assaults.

"Sexual assault on college campuses is a nationwide problem, from which Occidental College (Oxy) regrettably is not exempt,” said Jim
Tranquada, the college director of communications. "We take this issue very seriously, and will not tolerate sexual misconduct.

"We readily acknowledge that Oxy has more work to do, and are vigilantly ensuring our continual progress,” Tranquada said.

L '

The women who filed the complaint have been pushing the college for six years to improve sexual assault policies. Lately, the women have
been working in a group called the Occidental's Sexual Assault Coalition trying to spark a movement and posting anonymous rape survivor
stories on a website.

Caroline Heldman, who helped write the complaint and chairs the college politics department, said the complaint describes reports from
"ﬁfultiple students who say an administrator disparaged the sexual assault coalition to male athletes, saying, "Fuck 'em."

U
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Dirks said that kind of attitude was common. She said when she became vocal about Oxy's sexual violence policies, administrators accused
her of "actively seeking to embarrass the *ge."

Heldman said she's seen more engagement from the administration in addressing the problem! l'in one hour since filing these complaints
than we had in the past six years."

The college has hired Gina M. Smith and Leslie Gomez of Philadelphia-based Pepper Hamilton to conduct a review of the college's sexual
violence policies. Smith recently worked with Amherst College and the University of North Carolina-Chapel Hill, institutions that faced
similar allegations of mishandling sexual misconduct complaints.

MORE: Occldental College Sexual Assaults Occidental Occldental Sexual Assault Breaking the Silence Breaking the Silence Occldental Sex Crimes Occldental Sexual Assaults
Breaking the Silence Breaking the Silence Occidental Occidental Sex Assault
Conversations

0 Comments Sort by F;bil

Add a comment...
Huffington Post Search

Advertise I Log ln | Make HuffPost Your Home Page I RSS | Careers I EAQ

User Agreement | Privacy | Comment Policy | About Us | About Our Ads | Contact Us
Archive

Copyright ©2015 TheHuffingtonPost.com, Inc. | *The Huffington Post" is a registered trademark of TheHuffingtonPost.com, Inc. All rights reserved. 20150

Part of HuffPost Education Group

Exhibit 14, Page 2



EXHIBIT 51

AHm, UOIOURUOPIIING AN ST/ VSIS TSSO =

%t 00£0-21v (988) QHIFINTE




© EXHIBIT 15 .




9/14/2015

YOU ARE HERE: LAT Home — Collections — News

FROM THE ARCHIVES

Men's rights groups flood Occidental with bogus sex
assault...
December 20, 2013

College gets flood of fake rape reports
December 20, 2013
QOccidental College settles in sexual assault cases

September 18, 2013

USC, Berkeley mishandling sex crimes against women,
Allred...

May 23, 2013

Activists accuse colleges of not responding to sexual...
May 22, 2013

MORE STORIES ABOUT

News
Not_live_web
_not_live_web
Occidental College

USC, Occidental underreported sexual assaults - latimes

USC, Occidental underreported sexual assaults

Occidental failed to include 24 reports and USC failed to include 13 reports in figures
submitted to the U.S. and could be fined hundreds of thousands of dollars.

October 07, 2013 | By Jason Song and Jason Felch
Tweet {0]

Amid federal investigations of their handling of campus
sexual assaults, USC and Occidental College have disclosed
that they underreported the number of cases in recent
years, a potential violation of federal law.

Emall  Share |G#1 0

Recammend {I]

At USC, officials indicated that they had not reported 13
accounts of sexual assaults to federal officials for 2010 and
2011, bringing the total for those years to 39. Occidental
acknowledged that it had failed to include 24 reports during
that period, bringing the total to 36. A
“of politics.... (1rfan Khidn 7 16 Angeles..)
The disclosures could lead to hundreds of thousands of

dollars in penalties for each school under the federal Clery

Act, the 1990 law that requires schools to report campus crime statistics to the Department of Education.

The law, which stemmed from a 1986 rape and killing on a Pennsylvania campus, is intended to give the
public an accurate view of campus safety, and the statistics are consulted by parents, students and others
evaluating the campuses. The law covers criminal allegations, regardless of whether they are reported to
police or adjudicated in court.

Over the last two years, women at USC, Occidental and college campuses across the country have
organized — mostly through social media — to file complaints with the Department of Education alleging
that administrators discouraged them from reporting sexual assaults or downplayed the severity of the
attacks.

Occidental is now under investigation for violations of the Clery Act. Students at USC have filed a
complaint alleging Clery violations that federal investigators have yet to act on. In addition, both schools
are under investigation for possible violations of Title IX, a federal antidiscrimination law that requires
colleges to impartially investigate sexual assaults.

"If they're fixing them while the complaint is being investigated, it's too late," said Alison Kiss, executive
director of the nonprofit Clery Center for Security on Campus, which trains schools on complying with
the law.

Federal officials could not be reached for comment because of the partial government shutdown. In the
past, they have imposed hundreds of thousands of dollars in fines against individual campuses for
violations of the Clery Act. Each violation can draw a penalty of up to $35,000.

USC and Occidental attributed their restated numbers to the mishandling of cases involving those who
reported incidents anonymously. Such cases are subject to federal reporting requirements.

Occidental officials say they discovered 49 anonymous reports of sexual assaults spanning several years in
a 2010 survey conducted by Project SAFE, a campus group that seeks to raise awareness about sexual
assaults. Nineteen of those incidents should have been disclosed under federal rules, which require the
reporting of all sexual assaults on campus or in the immediate vicinity.

"It was a mistake," Occidental spokesman Jim Tranquada said.

The remaining 30 reports of sexual assaults won't be forwarded to federal officials because they occurred
off campus or contained incomplete information about where and when they occurred, Tranquada said.

Occidental also had six reports of sexual assaults that should not have been included under federal rules
because they occurred off campus, Tranquada said.

At USC, the problem arose because the administration has since 2008 told students, parents and the
federal government that crimes that came to light at its student counseling center would be included in

http//articles.Jatimes.com/2013/oct/07/ocal/la-me-college-assaults-20131008
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9/14/2015 USC, Occidental underreported sexual assaults - latimes
’ofﬁcial crime statistics. But they were not, the universitqnowledged last week.

Campus administrators said they didn't disclose those numbers in an effort to protect the students'

confidentiality. They were concerned, they said, that reporting those statistics to the Department of
Education could trigger investigations by the Los Angeles Police Department, which might pressure
counselors to identify the anonymous victims.

"The intent was to give ... safe haven to the students," said Laura LaCorte, a university compliance officer.
"That's the reason they weren't included."

LAPD Deputy Chief Bob Green said those concerns were misplaced.

"I can tell you flat out no, we're not going to do that,” Green said. "We're never going to try to compel
anybody to make that [crime] report.”

At both schools, some students and professors are concerned that numbers will continue to be
underreported. Indeed, they say, new policies adopted to address past errors will lead to excluding many
accounts of sexual assaults from campus safety reports.

At Occidental, the college has now designated a smaller geographic area in which sexual assaults are
reported. Tranquada said the school had been basing its reports on too large an area and the new change
better complies with federal regulations.

Caroline Heldman, dean of the politics department and a faculty advocate for victims of sexual assault, saw
another motive.

"The college is making a concerted effort to report lower numbers,” she said. "It makes them look better
but will put students in more harm."

At USC, the campus will no longer list the counseling center as a source of crime statistics. From now on,
students who want their sexual assaults included in crime statistics will have to inform designated campus
safety officials who are required to report under federal rules, LaCorte said.

Francesca Bessey, a USC junior who said she was sexually assaulted, said making students take additional
steps to have their assaults counted shifts "responsibility away from the university and toward students
who have been assaulted.”

jason.song@latimes.com

Jason felch@latimes.com
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YOU ARE HERE: LAT Home — Collecions — Education

FROM THE ARCHIVES

Occidental College settles with students in sexual
assault...

September 18, 2013

USC, Berkeley mishandling sex crimes against women,
Allred...

May 23, 2013

Complaints filed against USC, UC Berkeley over rape...
May 22, 2013

LAPD: Occidental College students reported 3 rapes in
3.

April 19, 2013

Occidental College fell short in rape response, victims...
April 18, 2013

MORE STORIES ABOUT

Education
News
Settlement

Gloria Allred

Occidental College settles in sexual assault cases

Occidental College reaches an agreement with women who say that officials bungled
campus investigations.

September 18, 2013 | By Jason Felch and Jason Song

_Tweeg @

Occidental College has quietly reached a monetary
settlement with at least 10 current and former students who
have alleged that the Eagle Rock liberal arts school
repeatedly mishandled sexual assault accusations,
according to three sources with knowledge of the
agreement.

Email  Share [G# 1

Recammend E]

During confidential settlement talks last week, senior
Occidental officials agreed to pay the women an undisclosed

sum to avoid a lawsuit. | Attorney Gloria Allred, seated, lef, with Occidental College

professor... (Irfan Khan, Los Angeles..)”
Under the terms of the pact, they are barred from

discussing publicly the college's handling of their cases and

participating in the Occidental Sexual Assault Coalition, a campus advocacy group of students and faculty
that over the last year has been battling fiercely with the college administration over its handling of sex
assault allegations.

The women, all represented by the firm of high-profile women's rights attorney Gloria Allred, were
among 37 Occidental students and alumni who in April alleged in a federal civil rights complaint that the
school deliberately discouraged victims from reporting sexual assaults, misled students about their rights
during campus investigations, retaliated against whistle-blowers, and handed down minor punishment to
known assailants who in some cases allegedly struck again. The settlement won't affect the federal action.

The federal complaint, filed with the U.S. Department of Education's Office for Civil Rights, has since
been revised to include allegations from an additional 13 people, including some supportive faculty
members. A paralle] complaint was filed the same month under the Clery Act, a federal law that requires
colleges and universities to report campus crime.

Federal investigators are expected to visit the college in coming weeks to investigate both complaints,
records show.

In a prepared statement on the Allred settlement, Occidental spokesman Jim Tranquada said:

"We cannot comment except to say that this matter has been resolved. It is a confidential matter and we
intend to honor the confidentiality and privacy of those involved. The college continues to move ahead
with its efforts to address this important issue and make Occidental a national leader in dealing with
sexual misconduct.”

After the federal complaints were filed, the college adopted an interim sexual misconduct policy and
recently hired an advocate for abuse victims, Tranquada said. The college has created a 24/7 telephone
hotline and expanded the preventative education programs for all students.

In an email, Allred declined to comment, repeating Tranquada's statement that "it is a confidential
matter, and we intend to honor the confidentiality and privacy of those that are involved.”

The Times has reviewed the federal complaints detailing the allegations of 10 of the women who settled
their claims last week. They allege a pattern in which the college downplayed the incidents or tried to
dissuade women from stepping forward.

Most of the men involved in the settled cases were ultimately found responsible for misconduct.

Not all of the incidents were reported to law enforcement, a decision left up to those who said they were
victims.

According to the federal complaint, a female student who reported to administrators that she had been
assaulted at a fraternity in February, said she was told by a school dean not to talk about the incident to

httpi//articles.latimes.com/2013/sep/18/local/la-me-occidental-settement-20130919
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Occidental College settles in sexual assault cases - latimes

.prevent lawsuits against the college.

In addition, the complaint said, officials deliberately dre!out the disciplinary proceedings. The case "fits
atroubling pattern of school administrators running out the clock so alleged perpetrators who are found
responsible can still complete their semester," the complaint alleges.

Throughout the complaint are allegations that men found responsible for sexual assaults at Occidental
were given only minor sanctions.

In one case, a student admitted to administrators that he had sexually assaulted a woman in 2011 and
went on to warn officials that other victims might come forward. The student was allowed to stay on
campus while being barred from some campus activities and required to write an apology letter and a 15-
to 20-page essay.

The final paper was "less than two and a half pages,” according to the complaint. "The incredibly casually
written paper was ridden with grammatical errors, incomplete sentences, and no works [footnotes] cited.
It is an exemplary example of what a paper looks like that has been given zero effort, care or thought," the
complaint alleges.

In other alleged cases, the sanctions did not prevent men from facing additional assault allegations.
One woman said she was raped in 2011 but did not report the assault for some time.

When she did make a report, the complaint states, she was told by staff members not to talk about the
incident with anyone else because it would foment rumors.
1| 2| Next
Email Share | GH - 517 7 :'Vr;lgrl;_t-’ @ Recommend @
MORE:
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9/14/2015 Changing the Culture | Occidental College | The Liberal Arts College in Los Angeles
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Winter 2015

Fall 2014

Summer 2014

Archive

Email: oxymag@oxy.edu

As a Department of Education investigation commences, Oxy
reinforces its efforts to address sexual misconduct

Work to enhance Occidental’s policies and procedures dealing with sexual misconduct—a “crisis
of trust,” in the words of attorney Gina Smith, that dominated the campus conversation all spring—will
continue through the summer as the U.S. Department of Education begins an investigation into an April
complaint filed by 42 current and former Oxy students alleging the College failed to properly handle sexual
assault cases.

The department notified the College of its investigation May 8—one week after President Jonathan Veitch
outlined a series of immediate actions that Oxy is taking with the goal of making Occidental a national model
on this issue.

“Our entire college community is determined to get this right,” Veitch said. “We have assembled some of the
country’s top experts and, based on their advice, taken a series of actions that will put Oxy at the forefront of
addressing sexual misconduct. We also will work with the Department of Education to ensure that our college
has in place the best practices to address an issue that is critically important to colleges all across the
country.”

i iThe actions outlined by Veitch include the creation of a new, independent Title IX coordinator position that

; ~feports directly to the president, the hiring of a new survivor advocate, and a complete review of Occidental’s
“*“sexual misconduct policies and procedures to be completed by August. (Title 1X covers sexual misconduct
.issues as well as sexual harassment and gender equity issues.)

:"'These and other actions to be taken during the summer and fall included many of the interim

i Irecommendations made by sexual misconduct experts Smith and Leslie Gomez of Philadelphia, who were
brought in at the beginning of April to conduct an independent review of Oxy's policies and procedures. Their

“-final report is scheduled for delivery in August.

""xlrene Girton, professor of art history and visual arts and a former deputy Title IX coordinator, was appointed
{>Jinterim Title 1X coordinator on June 3. A national search for a permanent, full-time coordinator is underway,
;_N.,,with the goal of having the position filled by this fall. Naddia Palacios, Oxy’s associate director of intercultural

httq:/)/vaw.oxy.edulm agazine/summer-2013/changing-culture
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| affairs from 2007 to 2010, returned to ca‘ April 22 to serve as a survivor advocate.
9

Smith and Gomez based their interim recofMmendations on a series of meetings and conversations
students, faculty, staff, and alumni, including members of the Oxy Sexual Assault Coalition. Led by associate
professor of politics Caroline Heldman and assistant professor of sociology Danielle Dirks, the 2-year-old
coalition has been the chief critic of the administration on the issue, issuing a list of 12 demands last October,
organizing campus protests and mobilizing social media to press for change, and helping draft the federal
complaint against Oxy, which has not been made public.

Faculty active in OSAC also brought motions of no confidence against Barbara Avery, dean of students and
vice president of student affairs, and general counsel Carl Botterud '79 to a special teaching faculty meeting
May 6. Meeting in closed session, faculty passed both nonbinding motions. (On July 1, Veitch announced that
Botterud would no longer serve as Occidental’s general counsel but would continue to perform his duties as
the College’s chief risk management officer.)

Media coverage of the issue accelerated after an April 18 press conference at the Los Angeles office of
attorney Gloria Allred, in which six Oxy students shared their stories as part of the announcement of the filing
of the federal complaint.

“Every student should be able to benefit from the amazing opportunities Oxy has to offer and not be victimized
by a faulty process,” said Audrey Logan '13, a psychology major from Branford, Conn., and this year's
recipient of the Mortar Board Award for the Promotion of the Status of Women.

The movement to reshape sexual misconduct policies on campuses nationwide took another step forward in
late May, when Heldman and Dirks joined Allred for a press conference in New York City to announce that
federal complaints had been filed against Dartmouth College, Swarthmore College, USC, and UC Berkeley as
well.

“I am convinced that we will look back on 2013 as the year in which there was a significant shift in the culture
of colleges and universities across the country, “ Veitch said May 1. “Community members [nationwide] are
challenging a culture of complacency toward sexual assault. Difficult as it has been, | am grateful to OSAC
and other committed community members for challenging Occidental to do better—and we will do better.”

An open letter to the Occidental community signed by 135 members of the Oxy faculty calls on the
administration “to transform the policies and underlying culture of Occidental College toward the elimination of
sexual harassment, sexual battery, sexual assault, and rape.” (A similar letter of support was signed by more
than 100 Oxy staff and administrators in early May.) A statement issued by the Board of Trustees on May 2
“strongly endorses the robust measures, policies, and procedures the Administration is putting in place to
address this serious issue.” :

Despite disagreements over the speed and efficacy of the College’s efforts to address its policies, all sides
agree that conversation is necessary for change. “I've been getting lots of emails from parents saying, ‘Should
I send my son here? Should | send my daughter here?"” Heldman told Bloomberg reporter John Lauerman.
“And | say, Absolutely. You should be sending your child to an institution that is talking about these problems.
Because if you're sending your child to an institution that you think is safe because they're not talking about it,
then you're wrong. Because it's a problem at every college and university."

Read more about it:

President Veitch's May 1 Action Plan

Gina Smith and Leslie Gomez' Interim Recommendations
Sexual Assault Resources & Support website

Oxy Sexual Assault Coalition’s 12 Demands

OCCIDENTAL COLLEGE FORALUMNI FORPARENTS EMPLOYMENT CONTACTUS MAPS & DIRECTIONS

U:i 1600 Campus Road Los Angeles, Califernia 90041

hitp:iwww.oxy edwmagazine/summer-2013/changing-culture 22
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RAPE AT OCCIDENTAL COLLEGE: OFFIGIAL
HUSH-UP SHATTERS TRUST
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ILLUSTRATION BY PATRICK FARICY

UPDATE: Did break-ins and coverups lead to the Los Angeles Times firing of investigative
reporter Jason Felch, who was probing new sexual assault scandals at Occidental?

When Leah Capranica decided to go to Occidental College in Los Angeles, she thought she
had found a school whose values matched her own. With its tranquil campus in Eagle Rock
and its diverse student body — after all, President Barack Obama went there — the Springfield,
111, native couldn't wait to attend an institution that would give her the opportunity to pursue
her dream of studying politics.

But two weeks before her sophomore year began, Capranica, now 22, says she was sexually
assaulted by another student. When she went to report the crime to school officials,
Capranica was shocked by their response.

"I was told I might have to stay in the same dorm as the guy who had done this," she says,
"and that my case wasn't really that serious."

Capranica, who declines to divulge details about her rape, unfortunately didn't report the
alleged assault to the Los Angeles Police Department. "It's an incredibly emotional process,"
she says, "and based on the experience I was having at the school, I just didn't feel it was
something I wanted to do at that time."

Capranica did push for an internal investigation at the school, though, and following a secret,
closed-door hearing involving campus faculty and administrators, her rapist was found
responsible by Oxy for assaulting her — as well as two other students. But after initially being
expelled, the male student's punishment inexplicably was reduced to a suspension.

He will be allowed back on campus in December, never having been publicly named.

Then, when a rape near campus was revealed by CBS2 News in February, angry students and
faculty began lashing out at college president Jonathan Veitch, dean of students and vice
president for student affairs Barbara Avery and college counsel Carl Botterud for failing to
alert the campus and for mishandling previous rape allegations. Critics dubbed themselves
the Oxy Sexual Assault Coalition.

In April, members of that group, including Capranica and 37 current and former Occidental
students, filed two federal complaints against the college. They say Oxy's secretive, image-
conscious administration violated Title IX, which prevents colleges and universities from
discriminating against students based on gender, as well as the Clery Act, which requires
schools to report crimes that happen on campus.

“'They allege that Occidental has made a habit of discouragiﬁg students from reporting rapes
{10 the college administration, retaliating against the mostly female students who do report
rapes, and allowing alleged rapists back on campus.

~Amidst this tension, a student accused the college's attorney, Botterud, of belittling the Oxy
Sexual Assault Coalition to a group of male athletes, telling the men, "Fuck 'em," and arguing
_that the coalition had vilified male students in the complex cases to which police sometimes
""refer as "he said, she said." On May 6, the faculty considered a vote of "no confidence" in

Avery and Botterud. It passed overwhelmingly.

http!lwww laweekly.com/news/rape-at-occidental-college-official-hush-up-shatters-trust-2614267 310
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Then, on May 22, promine@@ttorney Gloria Allred — representi@@eight students at Oxy —
announced that those clients would be joined by women from USC, UC Berkeley, Swarthmore
and Dartmouth who had filed similar complaints. "We have up to 16 violations that we lay
out in the complaint,” says Tucker Reed, 23, a female co-filer at USC. "They are not only
federal civil rights violations but also violations of school policy."

The U.S. Department of Education’s Office for Civil Rights has announced that it is
investigating one of the federally filed complaints. If that investigation ultimately shows that
the school isn't compliant with Title IX and Oxy doesn't correct the problem, it could cost the
private four-year college its federal funding.

Avery did not return numerous calls from L.A. Weekly seeking comment, but Botterud says
it's possible he said "fuck 'em" because he strongly feels that all students — male and female —
should have a voice in the tense conversation unfolding at Occidental, and some men feel
they don't. "l don't recall whether I said that or not," Botterud says. "But it sounds like
something [ would have said under the circumstances."

Unfolding events have left the campus divided and the highly active Eagle Rock community
wondering how this could happen in their backyard.

Danielle Dirks, an assistant professor of sociology, has firsthand experience with what she
describes as the school's mishandling of rape allegations. After starting her job at Occidental
in 2011, she says she was floored by the number of students who came to her office feeling
"hurt and betrayed by the administration" after trying to report they had been sexually
assaulted by other students.

"People have the idea that this college is kind of idyllic, and our campus is stunningly
beautiful and amazing in every other way," Dirks says. "So it's hard for them to think, '‘Oh my
gosh, that's going on at Oxy."'"

Dirks and other faculty members say that, when they pushed the administration to change,
long before the eruptions in the spring, they were ignored. Veitch, who took over at Oxy in
2009, admits he was too slow to respond, telling L.A. Weekly, "When we get these cases, we
need to do a better job of investigating them, adjudicating them, responding empathetically
to the students that have been violated, and we have to do a much better job on education."

That's not good enough for critics, who point to what happened last fall. "The term 'too
pushy' came up," alleges Caroline Heldman, an assistant professor of sociology who was
involved in Dirks' effort, in describing a September 2012 meeting with dean of students Avery.
Heldman says Avery told her, "I admit my staff has been basically rejecting all of your ideas
because faculty are too pushy on this issue."

_Atthat time, the position of the school's brass appeared to be that the mostly female victims
‘were exaggerating a sexual encounter they allowed to unfold, or wrongly describing
i‘aggressive sexual play during drinking.

:_:Veitch tells the Weekly he's been giving the college's past handling of such incidents "a lot of
s. .,:.ithought. I think [ was slow to respond initially. In truth, I thought I was doing the right thing."

~.For many, that's a disturbing take on alleged sexual assault at this 125-year-old bastion of
r/progressive thinking, which prides itself on its Presbyterian founders' liberal agenda and
(;thirst for knowledge. The peaceful, 120-acre campus is lined with lush trees; a tranquil, green

sanad <its at its entrance. With ahout 2.100 students. the schaol is known for annual traditions
httylaz{[vaw.laweekIy.comlnews/rapeat-occidental-college-oﬁicia!-hush-up-shatters-trust—2614267 4/10
O
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such as a nelghborhood bl.day party and a water balloon flgh.ttmg seniors against the
college president.

Yet evidence suggests that officials' reluctance to take action on rape allegations allowed a
criminal and social problem to become a crisis, creating potentially profound legal and
political problems, and something equally foreign to Occidental — a permeating sense of
distrust and unease.

When Carly Mee, now 22, finally decided in her junior year to report a sexual assault she says
happened when she was a freshman, she says she was told that she was mistaken in thinking
her assailant capable of rape.

"When I spoke to an administrator,” she says, refusing to name the female official, "I said,
T've been feeling really unsafe and worried that he will attack me again,' and she told me that
she met with him and didn't feel like that was something he would do, so I didn't have to
worry."

Mee's alleged assailant, incredibly, was the same male student who attacked Capranica. He
was found by Occidental, in secret proceedings, to have been responsible for attacking Mee.
The unidentified male, whom Mee refuses to publicly name out of fear, was suspended but
not expelled.

"When I met with an administrator to ask why" he wasn't expelled, Mee says, "they said it was
‘extraordinary circumstances,’ and that it was a 'messy case.'"

Audrey Logan, now 22, mustered the courage in her sophomore year to report that she had
been raped on two separate occasions in her freshman year — by a young man she
considered a friend. She says the administration made repeated errors in handling her report,
yet her assailant admitted he assaulted her.

"It wasn't a situation where someone says something happened and the other person says
nothing happened and then they're trying to figure out who's telling the truth," Logan says. "It
was an agreement on the events, and then the administration trying to figure out if that
'violated' the sexual-assault policy."

Logan's assailant was found by Occidental, in closed-door proceedings, to have attacked her.
He was expelled. Logan refuses to name him publicly after, she says, having faced retaliation
from her social circle for pursuing a case against him.

According to Logan, administrators asked her to consider a settlement that might allow her
assailant to return to school. She refused.

"I felt like I personally cared more about the safety of this community than a lot of the

_administrators," she says.
L

iDespite the recurrent themes in these cases, it wasn't until this February that brewing anger
~.over complaints about sexual assault at Oxy came to a head. One night, while walking near
:campus, an Occidental student was raped. This time the incident wasn't stifled by Oxy's
i-1eaders or by a traumatized victim — it was reported to LAPD.

“-Rather than hear first from school officials about the attack, the campus community learned
I-‘of the crime from CBS2 News. The local news channel reported that the incident occurred at
izlabout midnight on Feb. 24 in the 4900 block of Range View Avenue, which leads directly into

Heamnng "Peanle were 11inget " cave Rvan Melt7zer a 21-vear-nld trark and field athlate at NOvv
http://iwww.laweekly.com/news/rape-at-occidental-college-official-hush-up-shatters-trust-2614267 5/10
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"Students were respondm‘skmg] how did the news get to thl.'st’?"

From there, pent-up stories of rapes and other sexual assaults began to snowball. Reports of
sexual assault on or near the campus flooded the college's crime log; in the two months
following the February attack, 45 incidents of sexual violence were reported, some dating to
2010.

"Numbers will be extremely high this year," Dirks says, "but they will be more accurate."

Though some may find it startling, under state and federal law, colleges and universities are
not required to report rape to the police, unless the alleged victim is a minor. The
responsibility falls on the adult victim, but many - like Capranica, Logan and Mee - are
extremely reluctant to go public.

LAPD's data starkly reflect this fact: Despite the 45 incidents now in the college's crime log,
Detective Lina Teague, LAPD's sexual-assault coordinator at the Northeast Division, which
serves Eagle Rock, notes that only three rapes involving Occidental students have been
reported to LAPD in the past two years.

There are multiple reasons for victims' failure to alert police, says David Lisak, a Boston-
based clinical psychologist and expert on college sexual assault. Many victims of non-
stranger rape — which comprises much of on-campus rape — are too traumatized to speak of
the experience. If it's date rape or a rape by someone who, up until the attack, was viewed as
a friend, Lisak adds, "It's quite typical for [the victim] not to be able to really apply the label
'sexual assault' or rape' to what happened.”

And on college campuses — particularly at small schools, where everyone knows everyone
else — there's a fear of being ostracized or blamed for what happened.

"It's fairly common for questions and comments to be directed at them, like, 'You were just
drunk, you don't really know what happened, you were just as responsible as he was,'" Lisak
says.

From an administrative standpoint, he adds, "There's this long-standing view of, ‘Well, it's
just young people who have often had too much to drink, and it's all very gray, and maybe
they need to learn more about consent issues. ... There's an inclination to deal with it as an
educational problem rather than as very serious criminal conduct."

Lisa Wade, an associate professor of sociology at Oxy, says that view is widespread in Oxy's
executive offices. "I'm rather stunned by how many rape myths I hear come out of the
mouths of our administrators,” Wade says. "For example, [Occidental president Jonathan]
Veitch saying that he was disinclined to believe sexual-assault survivors, or several of our
administrators saying that sexual assault is a matter of miscommunication."

But according to Lisak's research, which was published in 2002 in the journal Violence and
YVictims, young men, including students, who commit rape or other sexual assaults at
“universities often are not just drunk or confused about the requirement to get consent. He

H has found that about 90 percent of rapes on college campuses are perpetrated by serial

Voffenders who dehberately target their victims.

) _,"The more research that s done on these guys " he says, "the more they basically look like

other sex offenders," who also happen to be college kids or friends of college kids. "What is
".new is that a lot of people have had this schema that one would not find sex offenders on a

http..;/{www.laweekly.oom/newslrapeat-occndental-col lege-official-hush-up-shatters-trust-2614267 6/10
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college campus, and there"o reason other than we just don't libthe idea. It's jarring."

The deep divisions emerging at Occidental, and the unwanted attention from federal
investigators and mega-lawyer Allred, raise the question of why the school didn't alter its
approach before now. But there could be more going on than, as President Veitch suggests, a
failure to craft policies that more clearly put student security first.

Colleges and universities have a disincentive to be upfront about rape allegations made on
their campuses. If the number of such incidents got out, critics suggest, colleges could have a
PR nightmare on their hands — one that could be costly come enrollment time. "The first
wave of colleges that tell the truth about rates of rape and sexual assault on campus," Oxy's
Heldman says, "will take a hit with admissions."

'And when it comes to admissions, Veitch — like most college presidents — has a reputation to
uphold. Before becoming president of Occidental, he was the dean of the Eugene Lang
College at the New School for Liberal Arts in New York. There, he helped grow enrollment by
39 percent.

Since Veitch arrived at Oxy in 2009, applications have increased by 3.2 percent. A
campuswide scandal involving dozens of alleged crimes and students could harm the
college's growth and reputation, as well as the financial gifts that stream in each year.

"Parents may not want to have their daughters apply for admission, and that would affect the
bottom line," says Allred. "If alumni know that there are a number of rapes and sexual
assaults on campus ... that may affect the fundraising."

On the charming streets of surrounding Eagle Rock, known for its hundreds of historic
Craftsman, moderne, art deco and Mission Revival homes and bungalows, some residents
aren't surprised that sexual-assault allegations were kept under wraps. Michael Nogueira,
president of the Eagle Rock Neighborhood Council, says that while past administrators at
Occidental informed the community of campus goings-on and took an active role in the
neighborhood, Veitch has kept his distance.

"In the past, we've always had community leaders meet with the presidents and board of
trustees and talk about what the college can do for the community," Nogueira says. Now, he
complains, "We're not getting much of anything."

Given what he sees as a real shift in what was a largely positive, good-will exchange of
information between residents and college, Nogueira says he wouldn't be surprised to find
that the school was keeping the lid on a controversy like sexual assault.

“They don't say anything, they keep things hush-hush," he says. "It's too bad, it's really too
bad."

(:Nogueira also slams the LAPD, saying that they, too, sought to downplay the controversy to
(yprotect accused students.

“"We have our LAPD senior lead officer come to the Neighborhood Council meeting and give
“reports of what's happening in the community,” Nogueira says. "She told us 'We've got to be
“"Very, very careful in filing reports or making arrests.' You are gonna ruin that student. He will
~be expelled and he will be marked as a sex offender. You don't want to scar a male student
I-for the rest of his life."

3 : . . e
...l eague says LAPD would never support such advice and dismisses Nogueira's criticism. "I
htt;{:{/alﬂw.Iaweekly.com/news/rape—at-occiden’tal-colIege-ofﬁcial-hush-up-shatters-h'ust-2614267 7110
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have no independent kno ge of any of my investigators givi'hat advice," she says. "We
take every report very serio®sly."

Now, the administration is rushing to make changes. Occidental has brought in two outside
consultants, Gina M. Smith and Leslie M. Gomez, from Philadelphia-based law firm Pepper
Hamilton, to review its policies and procedures on sexual assault in order to recommend and
help implement any necessary changes.

In a May 1 letter to students and faculty, Veitch outlined his plans to "address the serious
concerns raised about sexual assault at Occidental," which include the implementation of a
24/7 sexual-assault hotline as well as an ongoing sexual-assault awareness training program
for students and faculty. '

Some passionate critics among parents of students don't think much of these plans.

"I've had some exchanges with President Veitch around this and I'm not impressed," says
Eric Kessel, a San Francisco-based psychologist whose daughter will be a sophomore at
Occidental in the fall, and who has supported the victims of sexual assault on campus. "No
one is. He's not trusted at this point. Changes have been promised before and he didn't stick
with it. In my last email exchange with him, I told him he is on the wrong side of history."

Kessel says real harm has already been done that cannot now be undone. "Veitch's slowness
in making change happen at the school means that, during that period, people were harmed,"
he says. "There were assaults ... by people who were not kicked out, by people who were not
educated, and the message to people who had been assaulted was the wrong one."

Allred says, "Most of the recommendations that were made [by Smith and Gomez] have
already been made in the past, and they still have not implemented them. ... I see a lot of this
as foot-dragging and face-saving."

Beyond the reluctance among college administrators at Oxy, and at numerous colleges and
universities from coast to coast, to air their dirty laundry about campus sexual assault, the
criminal justice system is still struggling to find a way to deal with rape when it involves two
people who know each other.

Attorney Saundra K. Schuster, a partner with the National Center for Higher Education Risk
Management, says, "A prosecutor or the DA has the burden to prove beyond a reasonable
doubt that a crime occurred,” and with non-stranger rape, "it's an extraordinarily high
standard to reach."

LAPD's Teague adds that there's a widespread misconception that, if two people know each

other or are dating, sex between them cannot be a criminal assault. "People think that it can't

be rape if you've had consensual sex in the past," she says. "But to have sexual intercourse
“.w1th anybody against their will, that is rape.”

When the full student body comes streaming back in the fall, for many it will be to a place
._less welcoming and secure than before. It is telling that, even in the broader off-campus
r:community, perceptions of the beloved neighborhood college are being tested.

Yt seems pretty crazy to happen at that school. No one would've thought it would happen at
~Oxy," says Vineeth Ratnaweera, an employee at the Coffee Table, a bistro on Colorado
"/Boulevard, not far from Oxy. "Certain types of people go there — they're not party kids. Seems

‘like everyone's got their head on straight and it's not as crazy as the other colleges."
fo
http:,ll,www.laweekly.com/news/rape-at-occidental-colIege-oﬁ'lcial-hush-up-shatters-trust-2614267 810
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Teague says LAPD is workj

happened to them. "We are
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with the school to encourage stu
orking together to come to an und

s to report what has

tanding on when to
contact law enforcement," she says. "Hopefully we can come to an agreement and encourage
the victim to come forward."

But Mila Conste, who has lived in Eagle Rock for eight years and has encouraged her 17-year-
old daughter to attend the college right down the street, is having second thoughts.

‘ "It's really scary nowadays," Conste says. "Why are we not made aware of these things? Why?
l We should know — it's like you're sleeping and you're not aware of the commotion."
|
|

Follow the writer on Twitter @jessicapauline.

Occidental professor Danielle Dirks: "People have the idea this college is kind of idyllic."
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DOE Announces Investigation

May 9, 2013

The U.S. Department of Education’s Office for Civil Rights has
notified Occidental that it will look into a complaint filed last
month by 37 current and former Oxy students alleging the
College failed to properly handle sexual assault cases over the
past two years.

“Our entire college community is
determined to get this right,” said
director of communications Jim
Tranquada. “We have already
assembled some of the country’s top
experts and, based on their advice,
taken a series of actions that will put Oxy
at the forefront of addressing these
issues. We also will work with the
Department of Education to ensure that
our college has in place the best
practices to address an issue that is
critically important to colleges all across
the country.”

In addition to releasing a six-page letter containing a series of interim recommendations from experts Gina
Smith and Leslie Gomez, on May 1 Occidental President Jonathan Veitch outlined a series of immediate,
concrete steps that the College is taking to improve Oxy's approach to sexual assault.

Those actions include the creation of a new, independent Title IX coordinator position that reports directly to
the president, the hiring of a new survivor advocate, and a complete revision of Occidental's sexual
misconduct policies and procedures to be completed by August.

“Work on this issue is too important to delay, and with Commencement less than three weeks away it is vital
not to lose our momentum,” Veitch said in his May 1 message. “We will continue to press on with our work
through the summer months.”

Like Be the first of your friends to tke this. Tweet @ GH 177
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Occidental College Sexual Misconduct Policy

www.oxy.edu/sexual-assault-resources-support/policies-procedures

Members of the college community, guests and visitors have the right to be free from
sexual violence.

Applies to sexual and gender-based harassment, sexual violence, stalking and intimate partner
violence '

1. Introduction: Institutional Values and Community Expectations
Sets forth the College’s values and expectations for community members

2. Scope of Policy
Outlines the College’s jurisdiction to take action

3. Notice of Non-Discrimination
Outlines protected classes and protections under Title IX

4. Privacy v. Confidentiality
Delineates the difference between confidential resources and those that will maintain an
individual’s privacy

5. Prohibited Conduct and Definitions
Provides specific definitions for sexual harassment and other forms of prohibited conduct,
consent, force and incapacitation; also outlines policy on prohibited relationships by persons
in authority

6. Resources
Outlines on and off campus resources, including confidential resources

7. Reporting
Provides emergency, campus, anonymous and law enforcement reporting options,

timeframes, and provisions for amnesty, retaliation and mandatory reporting of suspected
child abuse

8. Interim Measures, Remedies and Accommodations
Sets forth the range of interim protections available

9. Options for Resolution
Provides an overview of how the College will investigate and resolve a report under this
policy, including an initial Title IX assessment, informal resolution, and formal resolution.

10. Appendix A: Resolving Complaints Against a Student
Provides specific procedures for resolution of a complaint against a student

1
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I. Introduction: Institutional Values and Community Expectations

Occidental College is committed to providing a non-discriminatory and harassment-free educational,
living and working environment for all members of the Occidental community, including students,
faculty, administrators, staff, and visitors. This policy prohibits all forms of sexual or gender-based
harassment, discrimination or misconduct, including sexual violence, sexual assault, stalking and
intimate partner violence. Misconduct of this nature is contrary to Occidental’s institutional values
and prohibited by state and federal law.

Occidentatl encourages the prompt reporting of any incident of sexual or gender-based misconduct
to the College and to local law enforcement or civil rights enforcement agencies. Upon receipt of a
report, the College will take prompt and effective action by: providing interim remedies and support
for individuals who make a report or seek assistance under this policy (referred to as the
“Complainant”); conducting a review of the conduct under Title IX of the Education Amendments of
1972; addressing the safety of individuals and the campus community; and as warranted, pursuing
resolution through informal measures or formal disciplinary action against the accused individual
{referred to in this policy as the “Respondent”). The policy provides specific procedures for
investigation and resolution based on the role of Respondent (student, staff or faculty).

All Occidental community members are strongly encouraged to report information regarding any
incident of sexual harassment, sexual violence, stalking or intimate partner violence directly to the
Title IX Coordinator or a member of the Title IX team. The College cannot take appropriate action
unless an incident of sexual harassment, sexual violence, stalking or intimate partner violence is
reported to a “responsible employee” of the College.

All members of the Occidental community are expected to conduct themselves in a manner that
does not infringe upon the rights of others. The College will not tolerate sexual harassment, sexual
violence, stalking and intimate partner violence. Any individual who is found to have violated this
policy may face disciplinary sanctions up to and including expulsion or termination of employment.

This policy has been developed to reaffirm Occidental’s institutional values, to define community
expectations, to provide recourse for those individuals whose rights have been violated, and to
provide for fair and equitable procedures for determining when this policy has been violated. The
College is committed to fostering a climate free from sexual harassment, sexual violence, and
intimate partner violence through clear and effective policies, a coordinated education and
prevention program, and prompt and equitable procedures for resolution of complaints.

Retaliation against any person or group who makes a complaint, cooperates with an investigation, or
participates in a grievance procedure is a violation of College policy. Retaliation should be reported
promptly to the Title IX Coordinator for investigation, which may result in disciplinary action
independent of any sanction or interim measures imposed in response to the underlying allegations
of discrimination and/or harassment.
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The College encourages all members of our community to participate in the process of creating a
safe, welcoming and respectful environment on campus. In particular, the College expects that all
Occidental community members will take reasonable and prudent actions to prevent or stop an act
of sexual misconduct. Taking action may include direct intervention when safe to do so, enlisting the
assistance of friends, contacting law enforcement, or seeking assistance from a person in authority.
Community members who chose to exercise this positive moral obligation will be supported by the
College and protected from retaliation.

II. Scope of Policy

The policy applies to all Occidental community members, including students, faculty, administrators,
staff, volunteers, vendors, independent contractors, visitors and any individuals regularly or
temporarily employed, studying, living, visiting, conducting business or having any official capacity
with the College or on College property. :

This policy is intended to protect and guide individuals who have been affected by sexual
harassment, sexual violence, stalking or intimate partner violence, whether as a Complainant, a
Respondent, or a third party, and to provide fair and equitable procedures for investigation and
resolution of reports.

When used in this policy, Complainant refers to the individual who identifies him/herself as being a
victim or survivor of sexual harassment, sexual violence, stalking or intimate partner violence. A
Respondent refers to the individual who has been accused of prohibited conduct under this poficy. A
third party refers to any other participant in the process, including a witness to the incident or an
individual who makes a report on behalf of someone else.

All Occidental College community members are required to follow College policies and local, state,
and federal law. This policy applies to conduct occurring on Occidental College property or at
College-sanctioned events or programs that take place off campus, including study abroad and
internship programs. In situations in which both the Complainant and Respondent are members of
the Occidental College community, this policy will apply regardless of the location of the incident. In
particular, off campus conduct that is likely to have a substantial adverse effect on, or poses a threat
of danger to, any member of the Occidental College community or Occidental College is covered
under this policy.

A Complainant is encouraged to report misconduct regardless of where the incident occurred, or
who committed it. Even if the College does not have jurisdiction over the Respondent, the College
will still take prompt action to provide for the safety and well-being of the Complainant and the
broader campus community.
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1. Notice of Non-Discrimination

The College does not permit discrimination or harassment in its programs and activities on the basis
of race, color, nationat origin, ancestry, sex, gender, gender identification, sexual orientation,
disability, age, religion, physical and/or mental disability, medical condition, veteran status, marital
status or any other characteristic protected by institutional policy or state, local, or federal law.

This policy addresses all forms of sexual discrimination, including sexual harassment, sexual
violence and intimate partner violence. Occidental College does not discriminate on the basis of sex
in its educational, extracurricular, athletic, or other programs or in the context of employment. Sex
discrimination is prohibited by Title IX of the Education Amendments of 1972, a federal law that
provides that:

No person in the United States shall, on the basis of sex, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any education program or
activity receiving Federal financial assistance.

Sexual harassment is also prohibited under Title VII of the Civil Rights Act of 1964, the California
Fair Employment and Housing Act, and other applicable statutes.

This policy prohibits sexual harassment, sexual violence, stalking and intimate partner violence
against Occidental community members of any gender, gender identity, gender expression or sexual
orientation. This policy also prohibits gender-based harassment that does not involve conduct of a
sexual nature. '

The College, as an educational community, will respond promptly and equitably to reports of sexual
harassment, sexual violence, stalking and intimate partner violence in order to eliminate the
harassment, prevent its recurrence, and address its effects on any individual or the community.

The College has designated Lauren Carella to serve as the College’s interim Title IX Coordinator.
The Title IX Coordinator oversees the College’s centralized review, investigation, and resolution of
reports of sexual harassment, sexual violence and intimate partner violence. The Coordinator also
oversees the College’s overall compliance with Title IX.

The Title IX Coordinator is:

¢ Responsible for oversight of the investigation and resolution of all reports of sexual
harassment, sexual violence and intimate partner violence involving students, staff,
administrators, faculty, vendors, and visitors;

» Assisted by designated Deputy Title IX Coordinators in athletics, student affairs, human
resources, and the faculty, and by a Title IX team as detailed in this policy. These Deputy
Title IX Coordinators have a shared responsibility for supporting the Title IX Coordinator and

are accessible to any member of the community for consultation and guidance;
+ Knowledgeable and trained in College policies and procedures and relevant state and
P federal laws;
[
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¢ Available to advise any individual, including a Complainant, a Respondent or a third party,
about the courses of action available at the College, both informally and formally, and in the
community;

e Available to provide assistance to any College employee regarding how to respond
appropriately to a report of sexual harassment, sexual violence, stalking or intimate partner
violence;

* Responsible for monitoring full compliance with all procedural requirements and time frames
outlined in this policy; and

* Responsible for training, prevention and education efforts and periodic reviews of climate
and culture.

The Title IX Coordinator is supported by the Title IX team. Members of this interdepartmental team
include the Title IX Coordinator, Title X Deputy Coordinators, and the Chief of Campus Safety. In
addition, based on the role of the Complainant and the Respondent, the members of the team could
include the Vice President for Academic Affairs and Dean of the College and a representative from
the Dean of Students Office and/or Human Resources. Composition of the team will be limited to a
small circle of individuals who “need to know” in order to implement procedures under this policy.

Inquiries or complaints concerning the application of Title IX may be referred to the College’s Title IX
Coordinator, Deputy Title IX Coordinators and/or to the U.S. Department of Education’s Office for
Civil Rights:

Lauren Carella

interim Title IX Coordinator Office for Civil Rights

Beale Street, Suite 7200
San Francisco, CA

(323) 259-1338

415) 486-5555
AGC 108 ( - @ed.q
lcarella@oxy.edu Email: OCR@ed.gov

Web: hitp://www.ed.qgov/ocr50

Web: hitp://www.oxy.edu/office-title-ix

Inquiries involving employees may also be referred to:

California Department of Fair Employment
and Housing United States Equal Employment
Opportunity Commission
1055 West 7th Street, Ste 1400
Los Angeles, CA 90017 Roybal Federal Building
i (213) 439-6799 255 East Temple St., 4th Floor
i ' Los Angeles, CA 90012
1-800-699-4000
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IV. Privacy vs. Confidentiality

The College is committed to protecting the privacy of all individuals involved in a report of sexual
harassment, sexual violence, stalking or intimate partner violence. All College employees who are
involved in the College’s Title IX response, including the Title IX Coordinator, investigators, and
hearing panel members, receive specific instruction about respecting and safeguarding private
information. Throughout the process, every effort will be made to protect the privacy interests of all
individuals involved in a manner consistent with the need for a thorough review of the report.

Privacy and confidentiality have distinct meanings under this policy.

Privacy: Privacy generally means that information related to a report of misconduct will only be
shared with a limited circle of individuals. The use of this information is limited to those College
employees who “need to know” in order to assist in the active review, investigation or resolution of
the report. While not bound by confidentiality, these individuals will be discreet and respect the
privacy of all individuals involved in the process.

Confidentiality: Confidentiality means that information shared by an individual with designated
campus or community professionals cannot be revealed to any other individual without the express
permission of the individual. These campus and community professionals include mental health
providers, ordained clergy, rape crisis counselors and attorneys, all of whom have legally protected
confidentiality. These individuals are prohibited from breaking confidentiality unless there is an
imminent threat of harm to self or others.

An individual who seeks completely confidential assistance may do so by speaking with
professionals who have a legally protected confidentiality. On campus, Confidential Resources
available to students include psychological counselors in the Emmons Student Wellness Center,
ordained clergy in the Office for Religious & Spiritual Life, and the Survivor Advocate. Employees
may access confidential assistance through the Employee Assistance Program. Information shared
with these resources will remain confidential and will not be shared with the College or anyone else
without express permission of the individual seeking services. When a report involves suspected
abuse of a minor under the age of 18, these confidential resources are required by state law to notify
child protective services and/or local law enforcement.

An individual may also seek assistance from a medica! provider. In general, the disclosure of private
information contained in medical records is protected by the Health Insurance Portability and
Accountability Act (HIPAA). In the context of sexual violence, however, medical providers in
California are required to notify law enforcement if a patient tells personnel s/he has experienced
sexual assault. The patient has the right to request that a survivor advocate be present and to
request that law enforcement not pursue a criminal charge. Neither campus nor community medical
providers will notify the College of the report.

Responsible Employees: In general, most College employees do not have legally protected
confidentiality. Under Title IX, a Coilege is required to take immediate and corrective action if a
“responsible employee” knew or, in the exercise of reasonable care, should have known about
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sexual or gender-based harassment that creates a hostile environment. A “responsible employee”
includes any employee who:

o Has the authority to take action to redress the harassment;

» Has the duty to report to appropriate school officials sexual harassment or any other
misconduct by students or employees; or

¢ A student could reasonably believe has the authority or responsibility to take action.

Using this lens, employees with supervisory and leadership responsibilities on campus are
considered “responsible employees.” This may include, for example, faculty, coaches,
administrators, Resident Advisors and other student employees with a responsibility for student
welfare.

The College requires that all “responsible employees” share a report of misconduct with the Title IX
Coordinator or a member of the Title IX team.

The Title IX team, under the guidance of the Title IX Coordinator, will conduct an initial assessment
of the conduct, the Complainant’'s expressed preferences, if any, as to course of action, and the
necessity for any interim remedies or accommodations to protect the safety of the Complainant or
the community.

Request for Confidentiality: Where a Complainant requests that his/her name or other identifiable
information not be shared with the Respondent or that no formal action be taken, the College will
balance this request with its dual obligation to provide a safe and non-discriminatory environment for
all College community members and to remain true to principles of fundamental fairness that require
notice and an opportunity to respond before action is taken against a Respondent. In making this
determination, the College may consider the seriousness of the conduct, the respective ages and
roles of the Complainant and Respondent, whether there have been other complaints or reports of
harassment or misconduct against the Respondent, and the rights of the Respondent to receive
notice and relevant information before disciplinary action is sought.

The College will take all reasonable steps to investigate and respond to the complaint consistent
with the request for confidentiality or request not to pursue an investigation, but its ability to do so
may be limited based on the nature of the request by the Complainant. Where the College is unable
to take action consistent with the request of the Complainant, the Title IX Coordinator or a member
of the Title IX team will inform the Complainant about the chosen course of action, which may
include the College seeking disciplinary action against a Respondent. Alternatively, the course of
action may also include steps to limit the effects of the alleged harassment and prevent its
recurrence that do not involve formal disciplinary action against a Respondent or revealing the
identity of the Complainant.

Timely Warning: If a report of misconduct discloses a serious or continuing threat to the Occidental
community, the College may issue a campus wide timely warning (which can take the form of an
email to campus) to protect the health or safety of the community. The timely warning will not include
any identifying information about the Complainant. Even where there is no imminent threat, the
College may send campus-wide e-mail notifications on all reported sexual misconduct.

7
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At no time will the College release the name of the Complainant to the general public without the
express consent of the Complainant. The release of the Respondent's name to the general public is
guided by Family Educational Rights and Privacy Act (FERPA) and the Clery Act.

All College proceedings are conducted in compliance with the requirements of FERPA, the Clery
Act, Title IX, and state and federal law. No information shall be released from such proceedings
except as required or permitted by law and College policy.

V. Prohibited Conduct and Definitions

The College prohibits all forms of sexual and gender-based harassment, including sexual violence
and intimate partner violence. Each of these terms encompasses a broad range of behavior. In
general, sexual violence refers to physical sexual acts perpetrated against a person'’s will or where a
person is incapable of giving consent due to incapacitation. Intimate partner violence refers to any
act of violence or threatened act of violence, sexual or otherwise, against a person who is or has
been involved in a sexual, dating, domestic or other intimate relationship with that person.

Within these broad categories, the College prohibits the following specific conduct:

A. Sexual Harassment

Sexual Harassment: Any unwelcome sexual advance, request for sexual favors, or other
unwelcome verbal or physical conduct of a sexual nature when:

(1) Submission to or rejection of such conduct is made, either explicitly or implicitly, a term or
condition of an individual's employment, evaluation of academic work, or participation in any
aspect of a College program or activity;

or

(2) Submission to or rejection of such conduct by an individual is used as the basis for
decisions affecting the individual; or

(3) Such conduct has the purpose or effect of unreasonably interfering with an individual's
work or academic performance, i.e. it is sufficiently serious, pervasive or persistent as to
create an intimidating, hostile, humiliating, demeaning, or sexually offensive working,
academic, residential, or social environment under both a subjective and objective standard.

A single isolated incident of sexual harassment may create a hostile environment if the
incident is sufficiently severe. The more severe the conduct, the less need there is to show a
repetitive series of incidents to create a hostile environment, particularly if the harassment is
physical. :

Sexual harassment also includes gender-based harassment, which may include acts of
verbal, nonverbal, or physical aggression, intimidation, or hostility based on sex or sex
stereotyping, even if those acts do not involve conduct of a sexual nature.
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Sexual harassment;

May be blatant and intentional and involve an overt action, a threat or reprisal, or may
be subtle and indirect, with a coercive aspect that is unstated.

Does NOT have to include intent to harm, be directed at a specific target, or involve
repeated incidents.

May be committed by anyone, regardless of gender, age, position or authority. While
there is often a power differential between two persons, perhaps due to differences in
age, social, educational or employment relationships, harassment can occur in any
context.

May be committed by a stranger, an acquaintance, or someone with whom the
complainant has an intimate or sexual relationship.

May be committed by or against an individual or may be a result of the actions of an
organization or group.

May occur by or against an individual of any sex, gender identity, gender expression
or sexual orientation.

May occur in the classroom, in the workplace, in residential settings, or in any other
setting.

May be a one-time event or can be part of a pattern of behavior.

May be committed in the presence of others or when the parties are alone.

May affect the Complainant and/or third parties who witness or observe harassment
and are affected by it.

Examples of conduct that may constitute sexual harassment as defined above may include a
severe, persistent or pervasive pattern of unwelcome conduct that includes one or more of the
following:

Physical conduct:
o Unwelcome touching, sexual/physical assault, impeding, restraining, or
blocking movements
o Unwanted sexual advances within the employment context
Verbal conduct:
o Making or using derogatory comments, epithets, slurs or humor
o Verbal abuse of a sexual nature, graphic verbal commentaries about an
individual's body, sexually degrading words used to describe an
individual, suggestive or obscene letters, notes or invitations
o Objectively offensive comments of a sexual nature, including persistent
or pervasive sexually explicit statements, questions, jokes, or anecdotes
Visual conduct: .
o Leering, making sexual gestures, displaying of suggestive objects or
pictures, cartoon or posters in a public space or forum
o Severe, persistent, or pervasive visual displays of suggestive, erotic, or
degrading sexually oriented images that are not pedagogically
appropriate
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e Written conduct: letters, notes or electronic communications containing comments,
words, or images described above
» Quid pro quo conduct:
o Direct propositions of a sexual nature between those for whom a power
imbalance or supervisory or other authority relationship exists
Offering employment benefits in exchange for sexual favors
o Making submission to sexual advances an actual or implied condition of
employment, work status, promotion, grades, or letters of
recommendation, including subtle pressure for sexual activity, an
element of which may be repeated requests for private meetings with no
academic or work purpose
o Making or threatening reprisals after a negative response to sexual
advances

B. Other Forms of Prohibited Conduct

The following forms of conduct fall under the broad definition of sexual harassment, and are
specifically prohibited under this policy. The College will treat attempts to commit any
prohibited conduct as if those attempts had been completed.

Sexual Assault: Having or attempting to have sexual intercourse with another individual:

s By force or threat of force;
o Without effective consent; or
o Where that individual is incapacitated.

Sexual intercourse includes vaginal or anal penetration, however slight, with a body part (e.g.,
penis, tongue, finger, hand) or object, or oral penetration involving mouth to genital contact.

This definition tracks the FBI's Uniform Crime Report definition of rape: “the penetration, no
matter how slight, of the vagina or anus with any body part or object, or oral penetration by a
sex organ of another person, without the consent of the victim.” Under many state laws,

. Including California, however, rape definitions differ in that they require proof of an element of

force or threat of force. Our definition incorporates both.

Non-Consensual Sexual Contact: Having sexual contact with another individual:

o By force or threat of force;
o Without effective consent; or
o Where that individual is incapacitated.

Sexual contact includes intentional contact with the intimate parts of another, causing another
to touch one's intimate parts, or disrobing or exposure of another without permission. Intimate

parts may include the breasts, genitals, buttocks, groin, mouth or any other part of the body
that is touched in a sexual manner.
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Sexual Exploitation: Occurs when an individual takes non-consensual or abusive sexual
advantage of another for one’s own advantage or benefit, or to benefit or advantage anyone
other than the one being exploited. Examples of sexual exploitation include, but are not limited
to:

» surreptitiously observing another individual's nudity or sexual activity or allowing
another to observe consensual sexual activity without the knowledge and consent of
all parties involved;

e non-consensual sharing or streaming of images, photography, video, or audio
recording of sexual activity or nudity, or distribution of such without the knowledge and
consent of all parties involved; A

* exposing one's genitals or inducing another to expose their own genitals in non-
consensual circumstances;

s knowingly exposing another individual to a sexually transmitted disease or virus
without his or her knowledge; :

e sexually-based stalking and/or bullying; and

s inducing incapacitation for the purpose of making another person vulnerable to non-
consensual sexual activity.

Harm to Others: Words or types of conduct that threaten or endanger the health or safety of
any person including physical abuse, verbal abuse, threats, intimidation and/or harassment.
This behavior is typically treated as a violation of Occidental’s Code of Student Conduct. Acts
which constitute harm to others that are a form of intimate partner violence, or are based on
sex or gender, will be resolved under the Sexual Harassment and Assault Policy.

Stalking: A course of physical or verbal conduct directed at another individual that could be
reasonably regarded as likely to alarm, harass, or cause fear of harm or injury to that person
or to a third party. A course of conduct consists of at least two acts. The feared harm or injury
may be physical, emotional, or psychological, or related to the personal safety, property,
education, or employment of that individual. Stélking includes cyber-stalking, a particular form
of stalking in which electronic media such as the Internet, social networks, blogs, cell phones,
texts, or other similar devices or forms of contact are used to pursue, harass, or to make
unwelcome contact with another person in an unsolicited fashion.

Retaliation: Acts or attempts to retaliate or seek retribution against the Complainant,
Respondent, or any individual or group of individuals involved in the complaint, investigation
and/or resolution of an allegation of sexual misconduct. Retaliation can be committed by any
individual or group of individuals, not just a Respondent or Complainant. Retaliation can take
many forms, including threats, intimidation, pressuring, continued abuse, violence or other
forms of harm to others.

C. Consent: Force, Coercion, Incapacitation, Drugs and Alcohol

Consent: Under California law, consent means positive cooperation in act or attitude
pursuant to an exercise of free will. The person must act freely and voluntarily and have
knowledge of the nature of the act or transaction involved.

11
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Consent consists of an affirmative, conscious decision by each participant to engage in
mutually agreed-upon sexual activity. The following are essential elements of effective
consent:

Informed and reciprocal: All parties must demonstrate a clear and mutual understanding
of the nature and scope of the act to which they are consenting and a willingness to do
the same thing, at the same time, in the same way.

Freely and actively given: Consent cannot be obtained through the use of force,
coercion, threats, intimidation or pressuring, or by taking advantage of the
incapacitation of another individual.

Mutually understandable: Communication regarding consent consists of mutually
understandable words and/or actions that indicate an unambiguous willingness to
engage in sexual activity. In the absence of clear communication or outward
demonstration, there is no consent. Consent may not be inferred from silence,
passivity, lack of resistance or lack of active response. An individual who does not
physically resist or verbally refuse sexual activity is not necessarily giving consent.
Relying solely upon non-verbal communication can lead to a false conclusion as to
whether consent was sought or given.

Not indefinite: Consent may be withdrawn by any party at any time. Recognizing the
dynamic nature of sexual activity, individuals choosing to engage in sexual activity must
evaluate consent in an ongoing manner and communicate clearly throughout all stages
of sexual activity. Withdrawal of consent can be an expressed “no” or can be based on
an outward demonstration that conveys that an individual is hesitant, confused,
uncertain or is no longer a mutual participant. Once consent is withdrawn, the sexual
activity must cease immediately and all parties must obtain mutually expressed or
clearly stated consent before continuing further sexual activity.

Not unlimited: Consent to one form of sexual contact does not constitute consent to all
forms of sexual contact, nor does consent to sexual activity with one person constitute
consent to activity with any other person. Each participant in a sexual encounter must
consent to each form of sexual contact with each participant.

Even in the context of a current or previous intimate relationship, each party must
consent to each instance of sexual contact each time. The consent must be based on
mutually understandable communication that clearly indicates a willingness to engage
in sexual activity. The mere fact that there has been prior intimacy or sexual activity
does not, by itself, imply consent to future acts.

In the state of California, consent cannot be given by minors under the age of 18,
except where the parties are within three years of age of one another. Under no
circumstances may an adult over the age of 21 engage in sexual activity with a minor
under the age of 16.
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Force: Force is the use or threat of physical violence or intimidation to overcome an
individual's freedom of will to choose whether or not to participate in sexual activity. For the
use of force to be demonstrated, there is no requirement that a Complainant resists the sexual
advance or request. However, resistance by the Complainant will be viewed as a clear
demonstration of non-consent.

Coercion: Coercion is the improper use of pressure to compel another individual to initiate or
continue sexual activity against his/her will. Coercion can include a wide range of behaviors,
including intimidation, manipulation, threats and blackmail. A person’s words or conduct are
sufficient to constitute coercion if they wrongfully impair another individual’s freedom of wiill
and ability to choose whether or not to engage in sexual activity. Examples of coercion include
threatening to “out” someone based on sexual orientation, gender identity or gender
expression and threatening to harm oneself if the other party does not engage in the sexual
activity.

Incapacitation: Incapacitation is a state where an individual cannot make an informed and
rational decision to engage in sexual activity because s/he lacks conscious knowledge of the
nature of the act (e.g., to understand the who, what, when, where, why or how of the sexual
interaction) and/or is physically helpless. An individual is incapacitated, and therefore unable
to give consent, if s/he is asleep, unconscious, or otherwise unaware that sexual activity is
occurring.

Incapacitation may result from the use of alcohol and/or drugs. Consumption of alcohol or
other drugs alone is insufficient to establish incapacitation. The impact of alcohol and drugs
varies from person to person, and evaluating incapacitation requires an assessment of how
the consumption of alcohol and/or drugs impact an individual's:

« decision-making ability;

e awareness of consequences;,

o ability to make informed judgments; or

¢ capacity to appreciate the nature and the quality of the act.

Evaluating incapacitation also requires an assessment of whether a Respondent knew or
should have known, that the Complainant was incapacitated.

Alcohol and Other Drugs: In general, sexual contact while under the influence of alcohol or
other drugs poses a risk to all parties. Alcohol and drugs impair a person's decision-making
capacity, awareness of the consequences, and ability to make informed judgments. It is
especially important, therefore, that anyone engaging in sexual activity be aware of the other
person’s level of intoxication. If there is any doubt as to the level or extent of the other
individual’s intoxication or impairment, the prudent course of action is to forgo or cease any
sexual contact or activity.

Being intoxicated or impaired by drugs or alcohol is never an excuse for sexual harassment,
sexual violence, stalking or intimate partner violence and does not diminish one’s
responsibility to obtain consent.
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D. Intimate Partner Violence

Intimate partner violence is often referred to as dating violence, domestic violence or
relationship violence. Intimate partner violence includes any act of violence or threatened act
of violence against a person who is, or has been involved in, a sexual, dating, domestic or
other intimate relationship with the Respondent. Intimate partner violence can encompass a
broad range of behavior including, but not limited to, physical violence, sexual violence,
emotional violence, and economic abuse. It may involve one act or an ongoing pattern of
behavior. Intimate partner violence may take the form of threats, assault, property damage,
violence or threat of violence to one’s self, one’s sexual or romantic partner or to the family
members or friends of the sexual or romantic partner. Intimate partner violence affects
individuals of all genders, gender identities, gender expressions, and sexual crientation and
does not discriminate by racial, social, or economic background.

The College will not tolerate intimate partner violence of any form. For the purposes of this
policy, the College does not define intimate partner violence as a distinct form of misconduct.
Rather, the College recognizes that sexual harassment, sexual assault, sexual exploitation,
harm to others, stalking, and retaliation all may be forms of intimate partner violence when
committed by a person who is or has been invoived in a sexual, dating or other social
relationship of a romantic or intimate nature with the Complainant.

Under Clery and the Campus SaVE Act, the College will record and report all relevant
incidents of intimate partner violence.

E. Prohibited Relationships by Persons in Authority

Sexual or other intimate relationships in which one party maintains a direct supervisory or
evaluative role over the other party are prohibited. In general, this includes all sexual or other
intimate relationships between students and their employers, supervisors, professors,
coaches, advisors or other College employees. Similarly, College employees (faculty and
staff) who supervise or otherwise hold positions of authority over others are prohibited from
having a sexual or other intimate relationship with an individual under his/her direct
supervision.

The College does not wish to interfere with private choices regarding personal relationships
when these relationships do not interfere with the goals and policies of the College. However,
faculty, administrators, and others who educate, supervise, evaluate, employ, counsel, coach
or otherwise guide students should understand the fundamentally asymmetrical nature of the
relationship they have with students or subordinates. Intimate or sexual relationships where
there is differential in power or authority produce risks for every member of our community
and undermine the professionalism of faculty and supervisors. In either context, the unequal
position of the parties presents an inherent element of risk and may raise sexual harassment
concerns if one person in the relationship has the actual or apparent authority to supervise,
evaluate, counsel, coach or otherwise make decisions or recommendations as to the other
person in connection with his/her employment or education at the college.
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Sexual relations between persons occupying asymmetrical positions of power, even when
both consent, raise suspicions that the person in authority has violated standards of
professional conduct and potentially subject the person in authority to charges of sexual
harassment based on changes in the perspective of the individuals as to the consensual
nature of the relationship. Similarly, these relationships may impact third parties based on
perceived or actual favoritism or special treatment based on the relationship.

Therefore, persons with direct supervisory or evaluative responsibilities who contemplate
beginning or are involved in such relationships are required to promptly: 1) discontinue any
supervising role or relationship over the other person; and 2) report the circumstances to
his/her own supervisor. Failure to fuily or timely comply with these requirements is a violation
of this policy, and the person in authority could be subject to disciplinary action, up to and

! including dismissal from employment by the College.

Any individual may file a complaint alleging harassment or discrimination, inciuding an
aggrieved party outside the relationship affected by the perceived harassment or
discrimination. Retaliation against persons who report concerns about consensual
relationships is prohibited and constitutes a violation of this policy.

VI. Resources

The College is committed to treating all members of the community with dignity, care and respect.
Any individual who experiences or is affected by sexual harassment, sexual violence, stalking or
intimate partner violence, whether as a Complainant, a Respondent, or a third party, will have equal
access to support and counseling services through the College. Interim remedies are also available
to all parties (see Section IX).

The College recognizes that deciding whether or not to make a report, either to the College or law
enforcement, and choosing how to proceed can be difficult decisions. Making a report means telling
someone in authority what happened, in person, by telephone, in writing or by email. All individuats
are encouraged to seek the support of campus and community resources. These trained
professionals can provide guidance in making decisions, information about available resources and
procedural options, and assistance to either party in the event that a report and/or resolution under
this policy is pursued. Individuals are encouraged to use all available resources on and off campus,
regardless of when or where the incident occurred.

There are many resources available .on campus and in the surrounding community. As detailed
below, there are Confidential Resources which by law cannot share information without the consent
of the individual seeking assistance. There are also a variety of College resources that will be
discreet and private, but are not considered confidential. These resources will maintain the privacy of
an individual’s information within the limited circle of those involved in the resolution of a complaint
under this policy. For more information about the difference between privacy and confidentiality, see
Section IV.
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A. Confidential Resources

The College encourages all community members to make a prompt report of any incident of sexual
harassment, sexual violence, stalking or intimate partner violence to local law enforcement and the -
College. For individuals who are not prepared to make a report, or who may be unsure what
happened, but are still seeking information and support, there are several legally-protected
confidential resources available as designated below. These confidential resources will not share
information with the College or anyone else without the individual's permission.

On Campus Confidential Resources:

e Sexual Assault Survivor Advocate and Project SAFE Coordinator
Naddia Palacios
Accessible 24 hours a day to provide highly confidential crisis support and resource
options to students who experience sexual assault of any kind. Support inciudes, but
is not limited to advising, case management and accompanying survivors to rape
treatment centers or medical services. As the Project SAFE Coordinator, conducts
comprehensive outreach and educational programming.
(323) 259-1359
npalacios@oxy.edu

¢ Oxy Assault & Advocacy Response Team (OAART)
Provides a comprehensive support system to sexual assault survivors that includes
advocacy, counseling, and medical services, as well as information about and linkage
to forensic exams, legal support, and housing and academic accommodations. Team
members include Naddia Palacios (Survivor Advocate), Jenny Heetderks (Emmons
psychologist), and Bobbi Dacus (Emmons nurse practitioner).

+ Emmons Student Wellness Center
Provides confidential psychological counseling services. As detailed below, Emmons
also provides medical treatment, but under California law medical providers are
required to notify iaw enforcement when they receive a report of sexual assault.
(323) 259-2657

o Office for Religious & Spiritual Life
Provides spiritual guidance and in the context of ordained clergy, confidential support.

(323) 259-2621

 Employee Assistance Program
Provides confidential telephone consultation or face-to-face meeting with a master’s
level consultant; also provides educational materials through an online library of
downloadable materials and interactive tools.
(800) 854-1446, English
(877) 858-2147, Spanish
www.lifebalance.net (User ID and password: lifebalance)
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Off Campus Confidential Resources: ‘

+ LA Rape and Battering Hotline
Peace Over Violence
A confidential 24-hour crisis line.
(213) 626-3393

o Peace Over Violence ‘
Provides comprehensive, free treatment for sexual assault survivors, including 24-
hour emergency medical care and forensic services, counseling and psychotherapy,
advocacy, and accompaniment services.
(310) 3194000 Ext. 3

e Rape, Abuse and Incest National Network (RAINN)
A confidential, anonymous national sexual assault hotline.
1-(800) 656-4673

+ Santa Monica Rape Treatment Center
24-hour emergency medical care and forensic services
(310) 319-4000

o San Gabriel Valley Medical Center
438 West Las Tunas Dr
San Gabriel, CA 91776
(626) 289-5454

B. Confidential* Medical Resources

*In California, medical providers (but not psychological counselors) are mandated by state law to
notify law enforcement if a patient tells personnel s/he has experienced sexual assault. However, the
patient has the right to request that a survivor advocate be present when s/he speaks with law
enforcement and to request that law enforcement not pursue a criminal charge at that time. Beyond
this notification, however, the disclosure of private information contained in medical records is |
protected by HIPAA. Further, community medical providers will not notify the College.

A medical provider can provide emergency and/or follow-up medical services. The medical exam
has two goals: first, to diagnose and treat the full extent of any injury or physical effect (including
prevention of sexually transmitted illnesses and pregnancy) and second, to properly collect and
preserve evidence. There is a limited window of time (within 96 hours) following an incident of sexual
assault to preserve physical and other forms of evidence. Taking the step to gather evidence
immediately does not commit an individual to any particular course of action. The decision to seek
timely medical attention and gather any evidence, however, will preserve the full range of options to
seek resolution under this policy or through the pursuit of criminal prosecution.
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On campus, Emmons Student Wellness Center can provide medical care; however, Emmons is not

equipped for forensic examinations. As with off-campus medical personnel, Emmons staff members

are required by state law to notify law enforcement if a patient tells them that s/he has experienced a
sexual assault.

e Emmons Student Weliness Center
Provides medical treatment.
(323) 259-2657

Taxi vouchers are available at Campus Safety, Emmons Student Wellness Center and Residential
Education and Housing Services to provide free transportation to local medical centers. The Survivor
Advocate is also available to accompany survivors to access off-campus resources.

+ San Gabriel Valley Medical Center*
438 W. Las Tunas Dr., San Gabriel 91776
Provides medical treatment and forensic exams; closest facility to campus.
(877) 209-3049

o LA County/USC Medical Center*
1200 N. State St., Los Angeles 90033
Provides medical treatment and forensic exams.
(323) 226-3961

e Rape Treatment Center at Santa Monica-UCLA Medical Center*
Provides comprehensive, free treatment for sexual assault victims, including 24-hour
emergency medical care and forensic services, counseling and psychotherapy,
advocacy, and accompaniment services.
(310) 3194000 Ext. 3

*L.A. County designated Sexual Assault Response Team (SART) Center

C. Campus Resources

In addition to the confidential resources listed above, Occidental community members have access
to a variety of resources provided by the College. The staff members listed below are trained to
support individuals affected by sexual harassment or misconduct and to coordinate with the Title IX
Coordinator consistent with the College’s commitment to a safe and healthy educational
environment. While not bound by confidentiality, these resources will maintain the privacy of an
individual's information within the limited circle of those involved in the Title IX resolution process.

¢ Interim Title IX Coordinator Lauren Carella
Available on weekdays during regular office hours to coordinate a fair and equitable
response to reports of sexual misconduct.
L Icarella@oxy.edu; (323) 259-1338
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e Deputy Title IX Coordinator Richard Ledwin

Director of Human Resources
Available on weekdays during regular office hours.
ledwin@oxy.edu; (323) 259-2526

o Deputy Title IX Coordinator
Position open

« Campus Safety

Available as a first option to report an incident of sexual violence or intimate partner
violence. Also provides an escort service on campus to any student and can reach the
Dean on Duty at any time. Available 24 hours a day, 7 days a week.

(323) 259-2511 (emergency line), or dial 5 from any campus phone.

o Dean of Students Office/Dean on Duty
Can provide reasonable accommodations for housing, academic flexibility and stay-
away letters. Available on weekdays during regular office hours. Access to Dean on
Duty 24 hours a day by calling Campus Safety at (323) 259-2599.
Dean of Students Office (323) 259-2661

o Emmons Student Wellness Center
Provides medical treatment and confidential psychological counseling services.
(323) 259-2657

o Office for Religious & Spiritual Life
Provides spiritual guidance and in the context of ordained clergy, confidential support.
(323) 259-2621

¢ Project SAFE (Sexual Assault Free Environment)
A prevention and education support program dedicated to ending sexual violence on
campus through resources, advocacy, and educational programming related to issues
of sexual violence and intimate partner violence.
(323) 3414750

D. Community Resources

Students, faculty and staff may also access resources located in the local community. These
organizations can provide crisis intervention services, counseling, medical attention and assistance
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in dealing with the criminal justice system. All individuals are encouraged to use the resources that
are best suited to their needs, whether on or off campus.

It may be helpful for survivors to have someone who can help them explore their off-campus options
and guide them through legal processes; an advocate can provide assistance in this area. Two local
resources, Peace Over Violence and the Rape Treatment Center at Santa Monica-UCLA Medical
Center offer advocacy support.

« LAPD
911 (24 hours)
For dispatch, (877) ASK-LAPD (877-275-5273)

o LAPD Northeast Division
. 3353 North San Fernando Road
Los Angeles, CA 90065
(323) 344-5701
Occidental is located in Northeast Division.

» Rape Treatment Center at Santa Monica-UCLA Medical Center
Provides comprehensive, free treatment for sexual assault victims, including 24-hour
emergency medical care and forensic services, counseling and psychotherapy,
advocacy, and accompaniment services.
(310) 319-4000

o Peace Over Violence (“POV")
POV case managers can provide assistance and support with the medical and
criminal legal process as well as accompaniment to hospitals, law enforcement
agencies, and court appointments.
1015 Wilshire Blvd.
Los Angeles, CA 90017
(213) 626-3393 or (626) 793-3385

e LA Gay and Lesbian Center
Provides support and advocacy services for LGBT community members.

1625 Schrader Blvd., Los Angeles 90028
(323) 993-7400

VIl. Reporting

The College encourages all individuals to seek assistance from a medical provider and/or law
enforcement immediately after an incident of sexual violence. This is the best option to
ensure preservation of evidence and to begin a timely investigative and remedial response.
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The College encourages all individuals to make a report to the College and to local law enforcement.
Reporting options are not mutually exclusive. Both internal and criminal reports may be pursued
simultaneously.

The College has a strong interest in supporting victims and survivors of sexual harassment, sexual
violence, stalking and intimate partner violence and encourages all individuals or third party
witnesses to report any incident to the College.

Making a report means telling someone in authority what happened -- in person, by telephone, in
writing or by email. At the time a report is made, a Complainant does not have to decide whether or
not to request any particular course of action, nor does a Complainant need to know how to label
what happened. Choosing to make a report, and deciding how to proceed after making the report,
can be a process that unfolds over time. The College provides support that can assist each
individual in making these important decisions, and to the extent legally possible will respect an
individual's autonomy in deciding how to proceed. In this process, the College will balance the
individual's interest with its obligation to provide a safe and non-discriminatory environment for all
members of the College community.

Any individual who reports sexual harassment, sexual violence, .stalking or intimate partner violence
can be assured that all reports will be investigated and resolved in a fair and impartial manner. A
Complainant, a Respondent and all individuals involved can expect to be treated with dignity and
respect. In every report under this policy, the College will make an immediate assessment of any risk
of harm to the Complainant or to the broader campus community and will take steps necessary to
address those risks. These steps will include interim measures to prowde for the safety of the
individual and the campus community.

A. Emergency and External Reporting Options

The College encourages all individuals to seek assistance from a medical provider and/or law
enforcement immediately after an incident of sexual misconduct. This is the best option to ensure
preservation of evidence and to begin a timely investigative and remedial response. The College will
help any Occidental community member to get to a safe place and will provide transportation to the
hospital, coordination with law enforcement, and information about on- and off-campus resources
and options for resolution.

« LAPD
For Emergencies: 911
For concerning situations
Call dispatch at (877) ASK-LAPD (877-275-5273)

o LAPD Northeast Division
3353 North San Fernando Road
Los Angeles, CA 90065
Front desk phone number: (323) 344-5701
Occidental is located in Northeast Division.
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« San Gabriel Valley Medical Center*

438 W. Las Tunas Dr., San Gabriel 91776
Provides medical treatment and forensic exams; closest facility to campus.
(877) 209-3049

o LA County/USC Medical Center*
1200 N. State St., Los Angeles 90033
Provides medical treatment and forensic exams.
(323) 226-3961

» Rape Treatment Center at Santa Monica-UCLA Medical Center* .
Provides comprehensive, free treatment for sexual assault victims, including 24-hour
i emergency medical care and forensic services, counseling and psychotherapy,
advocacy, and accompaniment services.
(310) 3194000 Ext. 3

*These three medical centers are Los Angeles County designated Sexual Assault Response
Team (SART) Centers.

B. Campus Reporting Options

The College encourages all individuals to report misconduct to any College employee the
Complainant trusts and feels comfortable with. In general, most College employees do not have
legally protected confidentiality. Under Title IX, a College is required to take immediate and
corrective action if a “responsible employee” knew or, in the exercise of reasonable care, should
have known about sexual or gender-based harassment that creates a hostile environment. A
“responsible employee” includes any employee who:

o Has the authority to take action to redress the harassment;

e Has the duty to report to appropriate school officials sexual harassment or any other
misconduct by students or employees; or

e A student could reasonably believe has the authority or responsibility to take action.

Using this lens, employees with supervisory and leadership responsibilities on campus are
considered “responsible employees.” This may include, for example, faculty, coaches,
administrators, Resident Advisors and other student employees with a responsibility for student
welfare, including Project SAFE program assistants. ‘

The College requires that all “responsible employees” share a report of misconduct with the Title 1X
Coordinator or a member of the Title IX team. The Title IX team, under the guidance of the Title 1X
Coordinator, will conduct an initial assessment of the conduct, the Complainant's expressed
preferences, if any, as to course of action, and the necessity for any interim remedies or

pos accommodations to protect the safety of the Complainant or the community.
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All Occidental community members, even those who are not obligated to do so by this policy, are
strongly encouraged to report information regarding any incident of sexual harassment, sexual
violence, stalking or intimate partner violence directly to the Title IX Coordinator or a member of the
Title IX team. The College cannot take appropriate action unless an incident is reported to the
College.

Members of the interdepartmental Title IX team include the Title IX Coordinator, Title I1X Deputy
Coordinators, and the Chief of Campus Safety. In addition, based on the role of the Complainant and
the Respondent, the members of the team could include the Vice President for Academic Affairs and
Dean of the College and a representative from the Dean of Students Office and/or Human
Resources.

Campus Reporting Options:

¢ Interim Title IX Coordinator Lauren Carella
Available on weekdays during regular office hours to coordinate a fair and equitable
response to reports of sexual misconduct.
Icarella@oxy.edu; (323) 259-1338

+ Deputy Title IX Coordinator Richard Ledwin
Director of Human Resources
Available on weekdays during regular office hours.
ledwin@oxy.edu; (323) 259-2526

+ Deputy Title IX Coordinator
Position open

« Campus Safety

Available as a first option to report an incident of sexual violence or intimate partner
violence. Also provides an escort service on campus to any student and can reach the
Dean on Duty at any time. Available 24 hours a day, 7 days a week.

(323) 259-2511 (emergency line), or dial 5 from any campus phone.

o Dean of Students Office/Dean on Duty
Can provide reasonable accommodations for housing, academic flexibility and no

contact letters. Available on weekdays during regular office hours. Access to Dean on
Duty 24 hours a day by calling Campus Safety at (323) 259-2599.

Office: AGC #111 and #112 (Ground floor, north side)

deanofstudents@oxy.edu

(323) 259-2661

C. Anonymous Reporting

Any individual may make an anonymous report concerning an act of sexual harassment, sexual
violence, stalking or intimate partner violence. An individual may report the incident without
disclosing his/her name, identifying the Respondent or requesting any action. Depending on the
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extent of information available about the incident or the individuals involved, however, the College’s
ability to respond to an anonymous report may be limited. The Anonymous Reporting Form can be
found here.

The Title IX Coordinator will receive the anonymous report and will determine any appropriate steps,
including individual or community remedies as appropriate, and in consultation with the Director of
Campus Safety, compliance with all Clery Act obligations.

D. Reporting Considerations: Timeliness and Location of Incident

Complainants and third-party witnesses are encouraged to report sexual harassment, sexual
violence and intimate partner violence as soon as possible in order to maximize the College’s ability
to respond promptly and effectively. The College does not, however, limit the time frame for
reporting. If the Respondent is not a member of the Occidental community, the College will still seek
to meet its Title IX obligation by taking steps to end the harassment, prevent its recurrence, and
address its effects, but its ability to take disciplinary action against the Respondent may be limited.

An incident does not have to occur on campus to be reported to the College. Off-campus conduct
that is likely to have a substantial effect on the Complainant's on-campus life and activities or poses
a threat or danger to members of the Occidental community may also be addressed under this
policy.

E. Amnesty for Alcohol or Other Drug Use

The college community encourages the reporting of prohibited conduct under this policy. It is in the
best interest of this community that as many Complainants as possible choose to report to college
officials, and that witnesses come forward to share what they know. To encourage reporting, an
individual who reports sexual harassment or misconduct, either as a Complainant or a third- party
witness, will not be subject to disciplinary action by the College for his/her own personal
consumption of alcohol or drugs at or near the time of the incident, provided that any such violations
did not and do not place the health or safety of any other person at risk. The College may, however,
initiate an educational discussion or pursue other educational remedies regarding alcohol or other
drugs.

F. Coordination with Law Enforcement

The College encourages Complainants to pursue criminal action for incidents of sexual harassment,
sexual violence and intimate partner violence that may also be crimes under California law. The
Coliege will assist a Complainant in making a criminal report and cooperate with law enforcement
agencies if a Complainant decides to pursue the criminal process to the extent permitted by law.

The College’s policy, definitions and burden of proof may differ from California criminal law. A
Complainant may seek recourse under this policy and/or pursue criminal action. Neither law
enforcement’s determination whether or not to prosecute a Respondent, nor the outcome of any
criminal prosecution, are determinative of whether a violation of this policy has occurred.
Proceedings under this policy may be carried out prior to, simultaneously with, or following civil or
criminal proceedings off campus.
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At the request of faw enforcement, the College may agree to defer its Title IX fact gathering unti
after the initial stages of a criminal investigation. The College will nevertheless communicate with the
Complainant regarding Title IX rights, procedural options and the implementation of interim
measures to assure safety and well-being. The College will promptly resume its Title IX fact
gathering as soon as it is informed that law enforcement has completed its initial investigation.

G. Statement against Retaliation

It is a violation of College policy to retaliate in any way against an individual because s/he raised
allegations of sexual harassment, sexual violence, stalking or intimate partner violence. The College
recognizes that retaliation can take many forms, may be committed by or against an individual or a
group, and that a Complainant, Respondent or third party may commit or be the subject of
retaliation.

The College will take immediate and responsive action to any report of retaliation and will pursue
disciplinary action as appropriate. An individual reporting sexual harassment or misconduct is
entitled to protection from any form of retaliation following a report that is made in good faith, even if
the report is later not proven.

H. False Reports

The College will not tolerate intentional false reporting of incidents. The College takes the accuracy
of information very seriously as a charge of sexual harassment, sexual violence, stalking or intimate
partner violence may have severe consequences. A good-faith complaint that results in a finding of
not responsible is not considered a false or fabricated accusation of sexual misconduct. However,
when a Complainant or third party witness is found to have fabricated allegations or given false
information with malicious intent or in bad faith, the Complainant may be subject to disciplinary
action. It is a violation of the Code of Student Conduct to make an intentionally false report of any
policy violation, and it may also violate state criminal statutes and civil defamation laws.

I. Reports Involving Minors or Suspected Child Abuse

Under California law, an individual must make a mandatory report of suspected child abuse and
neglect, including sexual assault when that individual, in his/her professional capacity or within the
scope of his/her employment, has knowledge of or observes a minor under the age of 18 whom the
individual knows or reasonably suspects has been the victim of child abuse or neglect.

All College employees, whether designated as a mandatory reporter under California state law or
not, are required to immediately report any suspected child abuse and neglect to the Title IX
Coordinator and the Director of Campus Safety. The source of abuse does not need to be known in
order to file a report.

The College will report all suspected child abuse and neglect, including sexual assauilt, to law
enforcement and/or to Los Angeles County Department of Child and Family Services. The College
must act quickly regarding all reasonable suspicions of sexual or physical abuse. It is not the
responsibility of any employee, student, or volunteer to investigate suspected child abuse. This is the
role of Child Protective Services and law enforcement authorities.
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In addition to notifying the Title IX Coordinator and Director of Campus Safety, any individual may
make a direct report as follows:

« If achild is in immediate danger, call 911.
» |[f there is no immediate danger, contact the Child Protection Hotline 24 hours a day, 7 days
a week, at (800) 540-4000. If calling from outside of California, call (213) 639-4500.

VIII. Interim Measures, Remedies and Accommodations

A. Overview

Upon receipt of a report, the College will impose reasonable and appropriate interim measures
designed to eliminate the hostile environment and protect the parties involved. The College will
make reasonable efforts to communicate with the parties to ensure that all safety, emotional and
physical well-being concerns are being addressed. Interim measures may be imposed regardless of
whether formal disciplinary action is sought by.the Complainant or the College.

A Complainant or Respondent may request a Stay-Away Letter or other protection, or the College
may choose to impose interim measures at its discretion to ensure the safety of all parties, the
broader College community and/or the integrity of the process.

All individuals are encouraged to report concerns gbout failure of another individual to abide by any
restrictions imposed by an interim measure. The College will take immediate and responsive action
{o enforce a previously implemented measure.

B. Range of Measures

Interim measures will be implemented at the discretion of the College. Potential remedies, which
may be applied to the Complainant and/or the Respondent, include:

o Access to counseling services and assistance in setting up initial appointment, both on and
off campus ‘

o Imposition of campus "Stay-Away Letter”

+ Rescheduling of exams and assignments (in conjunction with appropriate faculty)

¢ Providing alternative course completion options (with the agreement of the appropriate
faculty)

e Change in class schedule, including the akility to take an “incomplete,” drop a course without
penalty or transfer sections (with the agreement of the appropriate faculty)

e Change in work schedule or job assignment

e Change in on-campus housing

e Arranging to dissolve a housing contract and pro-rating a refund in accordance with campus
housing policies

o Assistance from College support staff in completing housing relocation
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e Limit an individual or organization’s access to certain College facilities or activities pending
resolution of the matter

e Voluntary leave of absence

« Providing an escort to ensure safe movement between classes and activities

¢ Providing medical services

« Providing academic support services, such as tutoring

¢ Interim suspension or College-imposed leave

* Any other remedy that can be tailored to the involved individuals to achieve the goals of this
policy.

C. Interim Suspension or Separation

Where the report of sexual harassment, sexual violence, stalking or intimate partner violence poses
a substantial and immediate threat of harm to the safety or well-being of an individual, members of
the campus community, or the performance of normal College functions, the College may place a
student or student organization on interim suspension or impose leave for an employee. Pending
resolution of the report, the individual or organization may be denied access to campus, campus
facilities and/or all other College activities or privileges for which the student might otherwise be
eligible, as the College determines appropriate. When interim suspension or leave is imposed, the
College will make reasonable efforts to complete the investigation and resolution within an expedited
time frame.

The full provisions for Interim Suspension for students are contained in the Code of Student
Conduct. Provisions for suspension of faculty members are contained in the Faculty Handbook. Staff
may be placed on leave at the discretion of the College.

IX. Options for Resolution

A. Overview

Upon receipt of a report, the College’s Title IX team will conduct an Initial Title IX Assessment. The
goal of this assessment is to provide an integrated and coordinated response to reports of sexual
harassment or misconduct. The assessment will consider the nature of the report, the safety of the
individual and of the campus community, and the Complainant's expressed preference for
resolution.

At the conclusion of the assessment, the College may choose to pursue Informal Resolution, a
remedies-based approach that does not involve disciplinary action against a Respondent, or refer
the matter for Investigation. The goal of the Investigation is to gather all relevant facts and
determine if there is sufficient information to refer the report to a hearing panel for disciplinary action
using the College’s Formal Resolution procedures.

The initial steps for resolution of a complaint against a student, an employee or a faculty member will
involve the same stages: an initial assessment, investigation, and either informal or formal
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resolution. There are specific procedures for resolving complaints against a student, faculty or staff
respondent.

B. The Role of the Title IX Team

The Title IX team, led by the Title IX Coordinator, assists in the review, investigation and resolution
of reports. Members of this interdepartmental team include the Title IX Coordinator, Title IX Deputy
Coordinators, and the Chief of Campus Safety. In addition, based on the role of the Complainant and
the Respondent, the members of the team could include the Vice President for Academic Affairs and
Dean of the College and a representative from the Dean of Students Office and/or Human
Resources. Composition of the team will be limited to a small circle of individuals who “need to
know” in order to implement procedures under this policy.

Although a report may be made to any College employee, the College seeks to ensure that all
reports are referred to the Title IX team to ensure consistent application of the policy to all individuals
and allow the College to respond promptly and equitably to eliminate the harassment, prevent its
recurrence and address its effects.

The members of this team oversee the resolution of a report under this policy. Resources are
available for both students and employees, whether as Complainants or Respondents, to provide
guidance throughout the investigation and resolution of the complaint. Interim Remedies are also
available to provide protection and security.

C. Initial Title IX Assessment

in every report of sexual harassment or misconduct, the College will make an immediate
assessment of any risk of harm to individuals or to the campus community and will take steps
necessary to address those risks. These steps may include interim protective measures to provide
for the safety of the individual and the campus community.

The initial review will proceed to the point where a reasonable assessment of the safety of the
individual and of the campus community can be made. Thereafter, the investigation may be initiated
depending on a variety of factors, such as the Complainant’s wish to pursue disciplinary action, the
risk posed to any individual or the campus community by not proceeding, and the nature of the
allegation.

D. Investigation

Where the Title IX assessment concludes that disciplinary action may be appropriate, the College
will initiate an investigation. The College will designate an investigator who has specific training and
experience investigating allegations of sexual harassment and sexual misconduct. The investigator
may be an employee of the College or an external investigator engaged to assist the College in its
fact gathering. The College will typically use a team of two investigators, which may include the
pairing of an external investigator with a College employee. Any investigator chosen to conduct the
investigation must be impartial and free of any conflict of interest.
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The investigator will conduct the investigation in a manner appropriate in light of the circumstances
of the case, which will typically include interviews with the Complainant, the Respondent and any
witnesses. The interviews will be supplemented by the gathering of any physical, documentary or
other evidence. As part of the investigation, the College will provide an opportunity for the parties to
present witnesses and other evidence.

The investigation is designed to provide a fair and reliable gathering of the facts. The investigation
will be thorough, impartial and fair, and all individuals will be treated with appropriate sensitivity and
respect. As described in the Privacy and Confidentiality section, the investigation will be conducted
in a manner that is respectful of individual privacy concerns.

The College will seek to complete the investigation within 20 (twenty) business days of receiving the

complaint, but this time frame may be extended depending on the complexity of the circumstances

of each case. At the conclusion of the investigation, the report will be forwarded to the Title IX
Coordinator and the Hearing Coordinator responsible for initiating Formal Resolution proceedings.

Information gathered during the review or investigation will be used to evaluate the responsibility of
the Respondent, provide for the safety of the Complainant and the College campus community, and
impose remedies as necessary to address the effects of the conduct cited in the report. Where there
is sufficient information set forth that, if proven, would constitute a violation of policy, the College will
have the discretion to institute Formal Resolution proceedings against the Respondent. At the
conclusion of the investigation, the College will notify all parties that the investigation is complete
and provide information about next steps in the process.

Based on the information gathered in the.initial Title IX assessment and/or full investigation, the
College will take appropriate measures designed to end the misconduct, prevent its recurrence and
address its effects.

The Title IX Coordinator will document each report or request for assistance in resolving a case

involving charges of sexual misconduct, whether formal or informal, and will review and retain copies

of all reports generated as a result of investigations. These records will be kept confidential to the
extent permitted by law. .

E. Informal Resolution

Informal resolution is a remedies-based, non-judicial approach designed to eliminate a hostile
environment without taking disciplinary action against a Respondent. Where the Title IX assessment
concludes that informal resolution may be appropriate, the College will take immediate and
corrective action through the imposition of individual and community remedies designed to maximize
the Complainant’'s access to the educational and extracurricular activities at the College and to
eliminate a hostile environment. Examples of protective remedies are provided in Section IX: Interim
Remedies. Other potential remedies include targeted or broad-based educational programming or
training, direct confrontation of the Respondent and/or indirect action by the Title 1X Coordinator or
the College. Depending on the form of informal resolution used, it may be possible to maintain
anonymity.
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The College will not compel a Complainant to engage in mediation, to directly confront the
Respondent, or to participate in any particular form of informal resolution. Mediation, even if
voluntary, may not be used in cases involving sexual violence or assault. The decision to pursue
informal resolution will be made when the College has sufficient information about the nature and
scope of the conduct, which may occur at any time. Participation in informal resolution is voluntary,
and a Complainant can request to end informal resolution at any time.

The Title IX Coordinator will maintain records of all reports and conduct referred for informal
resolution. Informal resolution will typically be completed within thirty (30) business days of the initial
report.

F. Formal Resolution

Disciplinary action against a Respondent may only be taken through Formal Resolution procedures.
Because the relationship of students, staff, and faculty to the College differ in nature, the procedures
that apply when seeking disciplinary action necessarily differ as well. Each of the procedures,
however, is guided by the same principles of fundamental fairness and respect for all parties, which
require notice, an equitable opportunity to be heard, and an equitable opportunity to respond to a
report under this policy.

The specific procedures for Formal Resolution will vary based upon the role of the Respondent:

o For a complaint against a student, disciplinary action may be taken by the Vice President of
Student Affairs and Dean of Students or his/her designee following a finding of responsibility
by an Administrator or a Hearing Panel. :

o For a complaint against an employee, disciplinary action may be taken at the conclusion of
the investigation by the Director of Human Resources or the Vice President for Finance and
Planning.

o For acomplaint against a fa'cu/ty member, disciplinary action may be taken at the conclusion
of the investigation by the Vice President for Academic Affairs and Dean of College and the
Facuilty Council or Advisory Council Hearing Committee pursuant to the “Procedures for
Actions Leading to Warning, Reprimand, or Dismissal” in the Faculty Handbook.

G. Time Frame for Resolution

The College seeks to resolve all reports within 60 days of the initial report. All time frames expressed
in this policy are meant to be guidelines rather than rigid requirements. Extenuating circumstances
may arise that require the extension of time frames, including extension beyond 60 days.
Extenuating circumstances may include the complexity and scope of the allegations, the number of
witnesses involved, the availability of the parties or witnesses, the effect of a concurrent criminal
investigation, any intervening school break or vacation, or other unforeseen circumstances.

In general, a Complainant and Respondent can expect that the process will proceed according to the
time frames provided in this policy. In the event that the investigation and resolution exceed this time
frame, the College will notify all parties of the reason(s) for the delay and the expected adjustment in
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time frames. Best efforts will be made to complete the process in a timely manner by balancing
principles of thoroughness and fundamental fairness with promptness.

Appendix A: Resolving Complaints Against a Student

|. Overview

As outlined in the Reporting section of this policy, an individual who wishes to make a report of
sexual harassment, sexual violence, stalking or intimate partner violence is encouraged to make a
report directly to the Title IX Coordinator, Deputy Title IX Coordinators, the Dean of Students Office,
Campus Safety or Human Resources. In every instance under this policy, the College, through the
coordinated efforts of the Title IX team, will conduct an initial Title IX Assessment.

At the conclusion of the Title IX Assessment, the report will be referred for Informal

Resolution or Investigation to determine if there is sufficient information to proceed with Formal
Resolution. Informal Resolution is a non-judicial, remedies-based approach that does not involve
disciplinary action against a Respondent. Formal Resolution is a judicial, sanctions-based approach
that may involve discipline up to and including expulsion.

Il. Initial Title IX Assessment

Upon receipt of a report, the College, through the coordinated efforts of the Title IX team, will
conduct an initial Title IX assessment. The first steo of the assessment will usually be a preliminary
meeting with the Complainant with the Title IX Coaordinator or a member of the Title IX team. The
purpose of the preliminary meeting is to gain a basic understanding of the nature and circumstances
of the report; it is not intended to be a full forensic interview. At this meeting, the Complainant will be
provided with information about resources, procedurai options and interim remedies.

As part of the initial assessment of the report, the Title IX team will:

» Assess the nature and circumstances of the allegation
» Address immediate physical safety and emotional well-being needs
« Notify the Complainant of his/her right to contact law enforcement and seek medical
treatment, including the importance of preservation of evidence
» Enter the report into the College’s daily crime log
» Assess the reported conduct for the need for a timely warning under Clery
o Provide the Complainant with information about:
o On and off campus resources
o The range of interim accommodations and remedies
* An explanation of the procedural options, including Informal Resolution and Formal Resolution
+ Make available an advisor, advocate, or support person
o Assess for pattern evidence or other similar conduct by Respondent
¢ Discuss the Complainant’s expressed preference for manner of resolution and any barriers to
proceeding ‘
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o Explain the College's policy prohibiting retaliation

This initial review will proceed to the point where a reasonable assessment of the safety of the
individual and of the campus community can be made. Thereafter, an investigation may continue
depending on a variety of factors, such as the Complainant's wish to pursue disciplinary action, the
risk posed to any individual or the campus community by not proceeding, and the nature of the
allegation.

At the conclusion of the Title IX assessment, the Title IX team will determine the appropriate manner
of resolution and, if appropriate, refer the report for further Investigation, Informal Resolution or
Formal Resolution.

The determination as to how to proceed will be communicated to the Complainant in

writing. Depending on the circumstances and requested resolution, the Respondent may or may not
be notified of the report or resolution. A Respondent will be notified when the College seeks action
that would impact a Respondent, such as protective measures that restrict his/her movement on
campus, the initiation of an investigation or the decision to involve the Respondent in Informal
Resolution.

I1l. Informal Resolution

Informal resolution is a remedies-based, non-judicial approach designed to eliminate a hostile
environment without taking disciplinary action against a Respondent.

Where the Title [X assessment concludes that informal resolution may be appropriate, the College
will take immediate and corrective action through the imposition of individual and community
remedies designed to maximize the Complainant’s access to the educational and extracurricutar
activities at the College and to eliminate a hostile environment. Examples of protective remedies are
provided in Section IX: Interim Remedies. Other potential remedies include targeted or broad-based
educational programming or training, direct confrontation of the Respondent and/or indirect action by
the Title IX Coordinator or the College. Depending on the form of informal resolution used, it may be
possible to maintain anonymity.

The College will not compel a Complainant to engage in mediation, to directly confront the
Respondent, or to participate in any particular form of informal resolution. Mediation, even if
voluntary, may not be used in cases involving sexual violence or assauit. The decision to pursue
informal resolution will be made when the College has sufficient information about the nature and
scope of the conduct, which may occur at any time. Participation in informal resolution is voluntary,
and a Complainant can request to end informal resolution at any time.

The Title 1X Coordinator will maintain records of all reports and conduct referred for informal
resolution. Informal resolution will typically be completed within thirty (30) business days of the initial
report.
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IV. Investigation

Following the initial Title IX assessment, the College may initiate a prompt, thorough and impartial
investigation. The Title IX Coordinator, in consultation with the Title IX team, will oversee the
investigation. At the conclusion of the investigation, if warranted, a Hearing Coordinator will be
assigned to facilitate the adjudication through a conduct conference or specially trained conduct
hearing panel.

The investigation is designed to provide a fair and reliable gathering of the facts. All individuals in the
investigation, including the Complainant, the Respondent and any third-party witnesses, will be
treated with appropriate sensitivity and respect. Consistent with the need for a full assessment of the
facts, the investigation will safeguard the privacy of the individuals involved.

The College will designate an investigator who has specific training and experience investigating
allegations of sexual harassment and sexual misconduct. The investigator may be an employee of
the College or an external investigator engaged to assist the College in its fact gathering. The
College will typically use a team of two investigators, which may include the pairing of an external
investigator with a College employee. Any investigator chosen to conduct the investigation must be
impartial and free of any conflict of interest.

The investigator(s) will coordinate the gathering of information from the Complainant, the
Respondent, and any other individuals who may have information relevant to the determination. The
investigator(s) will also gather any available physical or medical evidence, including documents,
communications between the parties, and other electronic records as appropriate. The
investigator(s) may consider prior allegations of, or findings of responsibility for, similar conduct by
the Respondent. The Complainant and Respondent will have an equal opportunity to be heard, to
submit evidence, and to identify witnesses who may have relevant information.

The investigation will usually be completed within twenty (20) business days. Given the availability of
witnesses or complexity of the circumstances, this time frame may be extended as necessary to
ensure the integrity and completeness of the investigation.

At the request of law enforcement, the College may agree to defer its Title IX fact gathering until

after the initial stages of a criminal investigation. The College will nevertheless communicate with the
Complainant regarding Title 1X rights, procedural options and the implementation of interim

measures to assure safety and well-being. The College will promptly resume its Title IX fact

gathering as soon as law enforcement has completed its initial investigation.

Information gathered during the investigation will be used to evaluate the appropriate course of
action, provide for the safety of the individual and the campus community, and impose remedies as
necessary to address the effects of the conduct cited in the report.

A. Threshold Determination and Appeal from Insufficient Threshold

At the conclusion of the investigation, the investigator(s) will prepare a written report
synthesizing the facts for review by the Title IX Coordinator and a Hearing Coordinator from
the Office of Student Conduct. The investigator(s) are not charged with reaching a
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determination as to responsibility, which is a function reserved for the Conduct Conference or
Hearing Panel.

Upon receipt of the investigative report, the Hearing Coordinator, in consultation with the Title
IX team, will review the report and make a threshold determination as to whether there is
sufficient information upon which an adjudicator could find a violation of this policy. This
threshold determination does not involve making a determination of responsibility, nor does it
involve a credibility assessment. [f the threshold has been established, the Hearing
Coordinator will issue a Notification Letter to the Respondent and the Complainant and refer
the report for Pre-Hearing Procedures.

If the Title IX Coordinator, in consultation with the Title IX team, determines that this threshold
has not been reached, the Complainant and Respondent will be notified in writing. The
Comptainant will have the opportunity to seek review by the Vice President for Student Affairs
and Dean of Students (or designee) by submitting a written request for review within five (5)
business days of receipt of the natification. If an appeal is filed, the Respondent will be notified
and have the opportunity to respond. The Vice President for Student Affairs and Dean of
Students (or designee) may affirm the threshold finding, reverse the finding or remand the
matter for additional investigation as warranted. The Vice President for Student Affairs and
Dean of Students (or designee) will render a decision in writing, to both parties, within ten (10)
business days of receipt of the request for review. The decision of the Vice President for
Student Affairs and Dean of Students (or designee) is final. Where a designee is chosen, the
identity of this individual will be shared with both parties.

V. Formal Resolution

Formal resolution of a complaint under the Sexual Harassment and Assault Policy will occur through
the use of a Conduct Conference or a Hearing Panel.

A. Conduct Conference

A Complainant or Respondent may request resolution through an administrative conduct
conference, in which the Hearing Coordinator will meet with the Complainant and Respondent to
determine responsibility and render a decision as to what sanctions, if applicable, should be
implemented. Both parties and the Hearing Coordinator must agree that the matter is appropriate for
resolution by a conduct conference. Depending upon the nature and severity of the allegations, the
Hearing Coordinator may decline to handle the matter administratively and refer the case to a
Hearing Panel.

‘ A conduct conference is particularly appropriate when the Respondent has admitted to the

4 harassment or misconduct and there is no discernible dispute in the relevant facts of the

" investigation report; however, at the discretion of the Hearing Coordinator, it may also be used when
L the facts are in dispute. The investigative report will serve as the primary evidence in making a

W4 determination of responsibility.
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Both parties must have notice, the opportunity to review the investigative report in advance, and the
opportunity to present any additional relevant information to the Hearing Coordinator. in reaching a
determination as to whether this policy has been violated, the Hearing Coordinator will reach a
determination by a preponderance of the evidence, that is, whether the conduct was more likely than
not to have occurred as alleged. Based on the outcome of the conduct conference, the Hearing
Coordinator will issue an appropriate sanction.

Both a Complainant and Respondent may appeal the determination of the Hearing Coordinator as
provided in the Appeal section below.

B. Hearing Panel

The hearing panel typically consists of a three members drawn from a pool of trained faculty and
campus administrators. Faculty members of the hearing panel pool are appointed by Faculty
Council. Administration members.of the hearing panel pool are selected and appointed by the Dean
of Students Office. At the discretion of the Hearing Coordinator, the College may engage an
external adjudicator to serve as a member of the hearing panel or in lieu of the hearing panel
whenever, in the exercise of judgment, doing so will best serve the fair and equitable resolution of
the complaint. In making the determination to select an external adjudicator, the Hearing
Coordinator will consider, among other factors, the nature of the allegations, the complexity of the
case, whether there is any issue of conflict of interest, the availability of trained panel members for
the hearing, whether the College is in session or on break, or any other relevant factors.

All hearing panelists must participate in annual training on non-discrimination; the dynamics of
sexual harassment, sexual violence and intimate partner violence; the factors relevant to a
determination of credibility; the appropriate manner in which to receive and evaluate sensitive
information; the manner of deliberation; evaluation of consent and incapacitation; the application of
the preponderance of the evidence standard; sanctioning and the College’s policies and procedures.
The training will be coordinated by the Title IX Coordinator in conjunction with campus and external
partners.

The Hearing Panel is supported by the Hearing Coordinator, who is present at hearing panel
meetings, but is not be a voting member of the panel. He or she will meet with all involved parties
prior to the hearing, be present during the hearing to serve as a resource for the hearing panel on
issues of policy and procedure, and to ensure that policy and procedure are appropriately followed
throughout the hearing.

In most cases, it should be possible to convene a hearing panel; however if the hearing must be
heard at or after the end of the semester or academic year and/or a full hearing panel cannot
reasonably be convened, those cases may be heard by the Vice President for Student Affairs and
Dean of Students (or designee) or the College may substitute an aiternate method of adjudication at
its discretion.

C. Advisors, Support Persons, and Attorneys

Advisor: In any hearing, the Complainant and Respondent may choose to be assisted by an
advisor. The Dean of Students Office maintains a list of campus community members who have
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undergone Title IX training who can guide a student through the pre-hearing and hearing process.
The advisor may accompany the student to any College investigative, administrative or adjudicative
meeting, including the panel hearing. The advisor may not speak to the panel during the hearing.

Support Person: A Complainant and Respondent may also choose to be assisted by an emotional
support person of their choice. The person must be a member of the Occidental community (student,
faculty, staff, or administrator). To serve as a support person, the individual will be required to meet
with a Hearing Coordinator or the Title IX Coordinator in advance of any participation in the
proceedings. The Survivor Advocate may serve as a support person for a Complainant.

The support person cannot be a witness in the proceedings. The support person is a silent and non-
participating presence who is there solely to observe and provide moral support during the hearing
itself. This person is not to address the hearing panel, except to ask for a short recess if one of the
parties requires some time to compose him or herself or collect his or her thoughts. The Hearing
Coordinator has the right at all times to determine what constitutes appropriate behavior on the part
of a support person and whether the person may remain at the proceedings. While the support
person may be present to hear testimony, no written materials are to be shared with support people.

Absent extenuating circumstances, witnesses and others involved in an investigation or hearing are -
not entitled to have a support person present.

Role of the Attorney/Outside Agreements: The College prohibits outside attorneys, or family
members acting as attorneys, from participating in proceedings under this policy. A Complainant or
Respondent may choose to seek the advice and assistance of an attorney at his/her own expense,
but the attorney may not participate in investigatory interviews, informal resolution proceedings, or
formal resolution via administrative hearing or Hearing Panel. Similarly, the College will not
recognize or enforce agreements between the parties outside of these procedures.

D. Pre-Hearing-Procedures

1. Notice of Charges

Following the threshold determination that there is sufficient information to move forward with
a hearing, the Hearing Coordinator will send written Notification Letter to both the Complainant
and the Respondent. The Notification Letter provides each party with a brief summary of the
conduct at issue and the specific provision of the policy violation(s) that are alleged to have
taken place.

2. Pre-Hearing Meeting with Complainant and Respondent

Following the Notification Letter, the Hearing Coordinator will contact the Complainant and
Respondent to schedule separate meetings with each party. At this pre-hearing meeting, each
party will receive an explanation of the hearing process and have the opportunity to ask any
questions. If the Complainant and/or Respondent have elected to have advisors throughout
the hearing process, the advisor is encouraged to accompany the Complainant/Respondent to
this initial meeting.
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3. Notice of Hearing

Once each party has met with the Hearing Coordinator, a Notice of Hearing is sent to the
Complainant and the Respondent. In addition, the Notice provides the parties with the date,
time, and place of the hearing, as well as the name(s) of the person(s) hearing the case.

In general, the hearing will be scheduled within ten (10) business days of the date of the
Notice of Hearing. Under extenuating circumstances, this time frame may be extended.

4. Composition of the Hearing Panel

The Complainant and the Respondent may submit a written request to the Hearing
Coordinator that a member of the hearing panel be removed. The request must clearly state
the grounds to support a claim of bias, conflict of interest or an inability to be fair and impartial.
This challenge must be raised within two (2) business days of receipt of the Notice of Hearing.
All objections must be raised prior to the commencement of the hearing. Failure to object prior
to the hearing will forfeit one's ability to appeal the outcome based on perceived or actual
bias.

5. Pre-Hearing Review of Documents

The Complainant and the Respondent will each have the opportunity to review all investigative
documents, subject to the privacy limitations imposed by state and federal law, at least five (5)
business days prior to the hearing. The investigative documents will include the investigation
report, any witness statements or interviews, statements or interviews by both parties, and
any other documentary information that will be presented to the hearing panel.

6. Witnesses

The Complainant, Respondent, and the hearing panel all have the right to call witnesses.
Witnesses must have observed the conduct in question or have information relevant to the
incident and cannot be called solely to speak about an individual’s character.

In general, neither party will be permitted to call as a witness anyone who was not interviewed
by the investigator as part of the College’s investigation. If either party wishes to call
witnesses, whether or not they were previously interviewed as part of the College’s
investigation, the following must be submitted no later than five (5) business days before the
hearing to the Hearing Coordinator via e-mail or in hardcopy format:

* The names of any witnesses that either party intends to call;

* A written statement and/or description of what each witness observed, if not already
provided during investigation;

+ A summary of why the witness’ presence is relevant to making a decision about
responsibility at the hearing; and,

* The reason why the witness was not interviewed by the investigator, if applicable.

37

Exhibit 19, Page 37




The Hearing Coordinator will determine if the proffered witness(es) has relevant information
and if there is sufficient justification for permitting a witness who was not interviewed by the
investigator. The Hearing Coordinator may also require the investigator to interview the newly
proffered witness.

If witnesses are approved to be present, the Respondent and Complainant are provided with a
list of witnesses and any relevant documents related to their appearance at the hearing no
later than five (5) business days before the hearing. All parties have the opportunity to ask
questions of witnesses (through the panel), regardless of who called them to the hearing.

7. Relevance

The Hearing Coordinator will review the investigative report, any witness statements and any
other documentary evidence to determine whether the proffered information contained therein
is relevant and material to the determination of responsibility given the nature of the allegation.
In general, the Hearing Coordinator may redact information that is irrelevant, more prejudicial
than probative, or immaterial. The Hearing Coordinator may also redact statements of
personal opinion, rather than direct observations or reasonable inferences from the facts, and
statements as to general reputation for any character trait, including honesty.

8. Prior Sexual History and/or Pattern Evidence

Prior Sexual History of a Complainant: In general, a Complainant’s prior sexual history is
not relevant and will not be admitted as evidence at a hearing. Where there is a current or
ongoing relationship between the Complainant and the Respondent, and the Respondent
alleges consent, the prior sexual history between the parties may be relevant to assess the
manner and nature of communications between the parties. As noted in other sections of this
policy, however, the mere fact of a current or previous dating or sexual relationship, by itself,
is not sufficient to constitute consent. Any prior sexual history of the Complainant with other
individuals is typically not relevant and will not be permitted.

Pattern Evidence by a Respondent: Where there is evidence of pattern of conduct similar in
nature by the Respondent, either prior to or subsequent to the conduct in question, regardless
of whether there has been a finding of responsibility, this information may be deemed relevant
and probative to the panel's determination of responsibility and/or assigning of a sanction. The
determination of relevance will be based on an assessment of whether the previous incident
was substantially similar to the conduct cited in the report and indicates a pattern of behavior
and substantial conformity with that pattern by the Respondent. Where there is a prior finding
of responsibility for a similar act of sexual misconduct, there is a presumption of relevance and
the finding may be considered in making a determination as to responsibility and/or assigning
of a sanction.

The College, through the Hearing Coordinator or Title IX Coordinator, may choose to
introduce this information, with appropriate notice to the parties. Alternatively, a party may
request in writing that information under this section be admitted. A request to admit such
information must be submitted to the Hearing Coordinator. The Hearing Coordinator, in
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consultation with the Title IX Coordinator, will assess the relevance of this information and
determine if it is appropriate for inclusion at the hearing.

To aid in an advance determination of relevance, the following must be submitted no later five
(5) business days before the hearing to the Hearing Coordinator via e-mail or in hardcopy
format:

* A written statement and/or description of the proposed information, if not already
provided during investigation; and

+ A summary of why this information is relevant to making a decision of responsibility
at the hearing.

If this information is approved as appropriate for presentation at the hearing, the Respondent
and Complainant will be provided with a brief description of the approved information no later
than five (5) business days before the hearing.

9. Request to Reschedule Hearing

Either party can request to have a hearing rescheduled. Absent extenuating circumstances,
requests to reschedule must be submitted to the Hearing Coordinator with an explanation for
his or her request at least three (3) business days prior to the hearing.

10. Consolidation of Hearings

At the discretion of the Hearing Coordinator, in consultation with the Title IX Coordinator,
multiple reports may be consolidated against a Respondent in one hearing, if the evidence
related to each incident would be relevant and probative in reaching a determination on the
other incident. Matters may be consolidated where they involve multiple Complainants,
multiple Respondents, or related conduct that would regularly have been heard under the
Code of Student Conduct.

E. Hearing Panel Procedures

1. Attendance at Hearing

If a party does not attend a hearing for any non-emergency or compelling reason, the hearing
may be held in his/her absence at the discretion of the Vice President of Student Affairs and
Dean of Students.

A Respondent will not be permitted to withdraw from the College prior to the conclusion of an
ey investigation or formal resolution under this policy. If a Respondent chooses not to participate,
i the College will move forward with the hearing and imposition of sanction, if any, in absentia.
The Respondent’s academic transcript will be marked Withdrawal Pending Disciplinary Action,
or, if finally resolved in absentia, with the final outcome in accordance with regular practice
- under this policy.
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A Complainant or Respondent may also request alternative testimony options that would not
require physical proximity to the other party. Options include placing a privacy screen in the
hearing room, allowing the Complainant or Respondent to speak outside the physical
presence of the other by using relevant technology to facilitate participation. Any proposed
alternative must be reviewed in advance of the hearing to ensure that it is consistent with the
goals of a fair and equitable process. While these options are intended to help make the
alleged Complainant or Respondent more comfortable, they are not intended to work to the
disadvantage of the other party. '

2. Participants in Hearing Procedures

The hearing panel is a closed hearing; it is not open to the public. The individuals who may
appear before the hearing panel are: the Complainant; the Respondent; any individual serving
as an approved advisor or support person; and any individuals appearing as witnesses.
Attorneys, including family members acting as attorneys, are not permitted.

3. Safeguarding of Privacy

All parties involved in a hearing are required to keep the information learned in preparation for
the hearing and at the hearing private. No copies of documents provided are to be made or
shared with any third parties. All copies provided must be returned to the College at the
conclusion of the hearing and any appeals. Any breach of this duty is subject to further
disciplinary action by the College.

4. Hearing Panel Procedures

A hearing is not intended to be adversarial; rather, it is intended to be educational and
developmental. The hearing is intended to provide a fair and ample opportunity for each side
to present his/her account of the incident and for the hearing panel to determine the facts of
the case, make a determination as to whether College policy was violated, and to recommend
appropriate sanctions, if necessary. The hearing is an informal proceeding not comparable to
a criminal trial; it is the mechanism by which the College assesses, and as appropriate, takes
formal disciplinary action regarding a violation of College policy.

The hearing panel must review all pertinent information regarding the incident in question prior
to the date of the hearing panel. Relevant information supporting the violation(s) alleged may
be offered in the form of written statements, documents, items, or oral information from the
Complainant, the Respondent, and witnesses.

A member of the panel will be designated as the panel chair. A hearing will be called to order
by the panel chair. The Hearing Coordinator serves as a (non-voting) advisor to the hearing
panel. The chair will explain the hearing process and will provide an opportunity to all parties
to ask procedural questions prior to initial statements and the presentation of information.

The investigator will provide a brief opening statement summarizing the investigation. The
opening statement should focus on the areas of agreement and disagreement in order to
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assist the hearing panel in prioritizing areas of inquiry. The hearing panel, Complainant, or
Respondent may make brief inquiries of the investigator at this juncture, as there will be
additional opportunity to ask questions of the investigator after the hearing panel has heard
from the Complainant, the Respondent, and any witnesses.

The Complainant may supplement the information provided to the panel with a brief
statement. This is not intended to be a retelling of the event. The hearing pane! may pose
questions to the Complainant, including questions suggested by the Respondent.

After the Complainant is finished, the Respondent will be given an opportunity, and is
encouraged, to make a brief statement. The hearing panel may pose questions to the
Respondent, including questions suggested by the Complainant.

The panel may hear from witnesses on behalf of the Complainant and the Respondent. Each
witness will be questioned by the hearing panel, and, as appropriate, the Complainant and the
Respondent. Under some circumstances, the Complainant or Respondent may be asked to
present a list of written questions to the panel, who will determine the relevance of the
questions and pose any questions deemed relevant.

The hearing panel, Complainant, and Respondent may then question the Investigator. The
investigator is not permitted to offer an opinion on the credibility of any individual or as to the
- ultimate issue.

At the conclusion of the presentation of all witnesses, the Complainant and Respondent will
each be given a brief final opportunity to address any outstanding issues of fact:

5. Questioning of Witnesses

It is the responsibility of the hearing panel to assure that the information necessary to make an
informed decision is presented. The panel members may play an active role in questioning
both parties and witnesses involved in the case. At times, the panel members may need to
ask difficult or sensitive questions in order to understand areas of factual dispute or gain a full
understanding of the context.

At no time will the complainant or the respondent be permitted to directly question one
another. As outlined above, the parties may submit questions to the hearing panel in writing,
which may be posed at the discretion of the hearing panel. Similarly, the panel members are
under no obligation to allow either party to directly question witnesses, and the panel may
require that questions to witnesses be submitted in writing.

i Both parties are encouraged to prepare a written list of questions in advance. The parties may
also submit questions in writing to the chair throughout the course of the hearing. The chair, in
consuitation with the panel, will determine the appropriateness and relevance of the
questions.

Parties and other individuals who offer information at a hearing are expected to respond
honestly, and to the best of their knowledge. The hearing panel reserves the right to recall any
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party or witness for further questions and to seek additional information necessary to make a
- decision.

6. Deliberation

After all of the information has been presented, all parties will be dismissed and the hearing
will be formally concluded.

The panel members will conduct their deliberations in private. The panel must complete their
deliberations within two (2) business days, but every attempt will be made to complete the
deliberations promptly. The Hearing Coordinator may remain for deliberations, but may not
participate in the deliberations and may not vote.

The hearing panel will determine a Respondent’s responsibility by a preponderance of the

! evidence. This means that the hearing panel will decide whether it is “more likely than not,”
based upon all of the relevant information, that the Respondent is responsible for the alleged
violation(s). The hearing panel must reach a decision on responsibility by majority vote. Only
the decision on responsibility will be shared with the Complainant and the Respondent.

If the panel finds the Respondent responsible, the panel will then recommend appropriate
sanctions to the Hearing Coordinator. The Hearing Coordinator, in consultation with the Title
IX Coordinator, will review the recommendations and impose an appropriate sanction.

The findings of the hearing panel will be reduced to writing. The findings will detail the findings
of fact and the basis/rationale for the decision of the hearing panel, making reference to the
evidence that led to the finding.

F. Sanctions

A hearing panel that finds a Respondent responsible for a violation of this policy may recommend
appropriate sanctions that may include, but are not limited to, those set forth below. Sanctions may
be issued individually, or a combination of sanctions may be imposed. The Complainant and
Respondent will each have the opportunity to present a written statement about impact and/or
requested sanctions. The hearing panel will review these statements only if the Respondent has
been found responsible for one or more violation.

In general:

s Any student who is determined to have committed sexual assault may receive a sanction
ranging from suspension to expulsion.

s Any student who is determined to have committed non-consensual sexual contact or any
other prohibited form of conduct may receive a sanction ranging from conduct warning to
expulsion.

L The hearing panel may deviate from the range of recommended sanctions, based upon a full
consideration of the following factors: (1) the Respondent’s prior discipline history; (2) how the
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College has sanctioned similar incidents in the past; (3) the nature and violence of the conduct at
issue; (4) the impact of the conduct on the Complainant; (5) the impact of the conduct on the
community, its members, or its property; (6) whether the Respondent has accepted responsibility for
his actions; (7) whether the Respondent is reasonably likely to engage in the conduct in the future;
(8) the need to deter similar conduct by others; and (9) any other mitigating or aggravating
circumstances, including the College’s values.

The hearing panel or Hearing Coordinator may also consider restorative justice outcomes that,
taking into account the safety of the community as a whole, allows a Respondent to learn about the
origins of his/her behavior, his/her responsibility for this behavior, and how s/he can change this
behavior.

in appropriate cases, a panel may determine that the conduct was motivated by bias, insofar as a
Complainant was selected on the basis of his or her race, color, ethnicity, national origin, religion,
age, disability or other protected class. Where the panel determines that student misconduct was
motivated by bias, the panel may elect to increase the sanction imposed as a result of this
motivation.

The hearing panel will make a recommendation about the appropriate sanction. The Hearing
Coordinator, in consultation with the Title IX Coordinator, may affirm or modify the recommended
sanction(s). The Hearing Coordinator and Title IX Coordinator will review the panel’s

-recommendations and take reasonable steps to foster consistency for similar violations and

circumstances.
Sanctions that may be imposed under this policy include:

Warning: Notice, in writing, that continuation or repetition of prohibited conduct may be cause for
additional disciplinary action.

Censure: A written reprimand for violating the Code of Student Conduct or other College policy. This
conduct status specifies a period of time during which the student's or organization's good standing
with the College may be in jeopardy. The student is officially warned that continuation or repetition of
prohibited conduct may be cause for additional conduct action including probation, suspension, or
expulsion from the College.

Disciplinary Probation: Exclusion from participation in privileged activities for a specified period of
time (privileged activities may include, but are not limited to, elected or appointed ASOC offices,
student research, athletics, some student employment, and study abroad). Additional restrictions or
conditions may also be imposed. Violations of the terms of disciplinary probation or any other
College policy violations may result in further disciplinary action.

Restitution: Repayment to the College or to an affected party for damages resulting from a violation
of this Code. To enforce this sanction, the College reserves the right to withhold its transcripts and
degrees or to deny a student participation in graduation ceremonies and privileged events.
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Removal from Campus Housing: Students may be removed from College housing and/or barred
from applying for campus housing due to disciplinary violations of this Code.

Suspension: Exclusion from College premises, attending classes, and other privileges or activities
for a specified period of time, as set forth in the suspension notice. Notice of this action will remain in
the student's conduct file. Conditions for readmission may be specified in the suspension notice.

Expulsion: Permanent termination of student status and exclusion from College premises,
privileges, and activities. This action will be permanently recorded on the student's academic
transcript.

Revocation of Admission and/or Degree: Admission to, or a degree awarded by, the College may
be revoked for fraud, misrepresentation in obtaining the degree or violation of College policies, the
Student Code of Conduct or for other serious violations committed by a student prior to enroliment or
graduation.

Withholding Degree: The College may withhold awarding a degree otherwise earned until the
completion of the process set forth in this Code, including the completion of all sanctions imposed, if
any.

Other sanctions may be imposed instead of, or in addition to, those specified here. Service,
education or research projects may also be assigned. More than one of the sanctions listed above
may be imposed for any single violation.

G. Outcome Letter

The outcome of the hearing panel will be final and communicated to the Complainant and
Respondent in writing, usually within four (4) business days from the date the hearing is concluded.
The notification of each party should occur at or near the same time.

Both parties have the right to be informed of the outcome. In addition, the Respondent will be fully
informed of any sanctions. For reports involving sexual violence, the Complainant will be fully
informed of any sanctions. For all other reports under this policy, the Complainant will be informed of
only those sanctions that directly relate to the Complainant, consistent with FERPA and other
applicable law.

The imposition of sanctions will take effect immediately and will not be stayed pending the resolution
of the appeal.

The College reserves the right to notify parents/guardians of dependent students regarding any
health or safety risk, change in student status or conduct situation, particularly alcohol and other
drug violations. The College may aiso notify parents/guardians of non-dependent students who are
under age 21 of alcohol and/or drug policy violations. Where a student is not dependent, the College
will contact parents/guardians to inform them of situations in which there is a significant and
articulable health and/or safety risk. The College also reserves the right to designate which College
officials have a need to know about individual conduct complaints pursuant to FERPA requirements.
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H. Appeals

Either party may appeal the final outcome in writing to the Vice President for Student Affairs and
Dean of Students or designee (the “Appeals Officer”). The appeal will be conducted in an impartial
manner by an impartial decision-maker. The appeal must be filed in writing within five (5) business
days of receiving the written outcome. The appeal shall consist of a plain, concise and complete
written statement outlining the grounds for appeal and all relevant information to substantiate the
basis for the appeal.

The Complainant and/or Respondent may appeal cnly the parts of final outcome directly relating to
him/her. Dissatisfaction with the outcome of the hearing is not grounds for appeal. The only grounds
for appeal are:

« A procedural or substantive error occurred that significantly affected the outcome of the
hearing (e.g. substantiated bias, material deviation from established procedures, etc.).

* New evidence, unavailable during the original hearing or investigation, that could substantially
impact the original finding or sanction (a summary of this new evidence and its potential
impact must be included).

The receipt of the appeal will be acknowledged in writing (which can include email). Each party will
be given the opportunity to respond in writing to the other party’s appeal. Any response by the
opposing party must be submitted to the Appeals Officer within three (3) business days from receipt
of the appeal. The appeals documents from each party will be considered together in one appeal
review process.

In any request for an appeal, the burden of proof lies with the party requesting the appeal, as the
original determination and sanction are presumed to have been decided reasonably and
appropriately. The Appeals Officer shall first consider whether the appeal is timely filed and if so,
whether the appeal is properly framed based on the two grounds. If the Appeals Officer determines
that the appeal is not properly framed, the appeal will be denied.

If the appeal is based on procedural or substantive error, the Appeals Officer may return the
complaint to the original hearing panel with instructions to reconvene to cure the error, or in rare
cases where the error cannot be cured, the Appeals Officer can ask that a new hearing occur before
a newly constituted hearing panel. In the case of new and relevant information, the Appeals Officer
can recommend that the case be returned to the original hearing panel to assess the weight and
effect of the new information and render a determination after considering the new facts. The
reconsideration of the hearing panel is final.

Appeals are not intended to be full rehearing of the complaint (de novo). In most cases, appeals are
confined to a review of the written documentation or record of the original hearing, and pertinent
documentation regarding the grounds for appeal. This is not an opportunity for the Appeals Officer to
substitute his/her judgment for that of the original hearing body merely because s/he disagree with
its finding and/or sanctions. Appeals decisions are to be deferential to the original hearing body,
making changes to the finding only where there is clear error. The Appeals Officer can affirm or alter
the original findings, depending on the basis of the requested appeal.
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Sanctions imposed are implemented immediately unless the Vice President for Student Affairs and
Dean of Students stays implementation in extraordinary circumstances, pending the outcome of the
appeal. Pending graduation, study abroad, internships/externships, or other events do not typically
constitute extraordinary circumstances. In cases where the appeal results in reinstatement to the
institution or of privileges, all reasonable attempts will be made to restore the student to their prior
status, recognizing that some opportunities lost may be irretrievable in the short term.

The Appeals Officer will render a written decision on the appeal to the Complainant and Respondent
within fifteen (15) business days from the date of the submission of all appeal documents by both
parties. Appeal decisions are final.

I. Integrity of Proceedings

. These procedures are entirely administrative in nature and are not considered legal proceedings.

Neither party may audio or video record the proceedings, nor is formal legal representation allowed.
At the Hearing Coordinator’s discretion, anyone disrupting the hearing may be removed.

J. Records

The Title IX Coordinator will retain records of all reports and complaints, regardless of whether the
matter is resolved by means of Title IX assessment, informal resolution or formal resolution.
Complaints resolved by means of Title IX assessment or informal resolution are not part of a
student’s conduct file or academic record or of an employee’s personnel record.

Affirmative findings of responsibility in matters resolved through formal resolution are part of a
student's conduct record and an employee’s personnel record. Such records shall be used in
reviewing any further conduct, or developing sanctions, and shall remain a part of a student's
conduct record or an employee’s personnel record.

Generally suspension, expulsion, and withdrawal pending disciplinary action are permanently noted
on a student'’s transcript. The conduct files of students who have been suspended or expelled from
the College are maintained in the Dean of Students Office indefinitely. Conduct files of students who
have not been suspended or expelled are maintained in the Dean of Students Office for no fewer
than seven years from the date of the incident. Further questions about record retention should be
directed to the Dean of Students Office.

46
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Sexual Misconduct Facts

As on other U.S. college campuses, Occidental’s response to
sexual misconduct has been the subject of great interest, both on
campus and off.

Here is a summary of actions taken, data on the disposition and reporting of complaints, and other
matters relating to this important issue. (FAQs about sexual misconduct at Occidental and plans for future’
enhancements can be found here.)

Actions taken checklist

Cases resulting in sanctions, 2009-2013
Reporting of sexual misconduct (Clery reporting)
E-discovery and document preservation

Useful links

Actions taken to Enhance Response to Sexual Misconduct

Since March 2013, Oxy has taken a variety of steps to enhance its response to sexual misconduct, ensure
survivors get the care and support they need, craft policies and procedures that reflect best practices, ensure
complaints are reported accurately, and expand preventative education programs. These include:

Resources for care and support

« Created the position of full-time survivor advocate, available 24/7 for confidential survivor support, and
hired Naddia Palacios to fill that role (April 2013). Confidential support also is available from counselors
at Emmons Student Wellness Center and ordained clergy in the Office for Religious & Spiritual Life.

» Implemented a new 24-hour, seven-days-per-week telephone confidential hotline: 323-341-

4141 (August 2013).

= Doubled the staff of Project SAFE, the College’s student-staffed advocacy and education program
(Summer-Fall 2013).

» Applied for and received a $300,000, three-year grant from the U.S. Department of Justice to improve
on-campus training and better coordinate with off-campus partners, including the LAPD (January
2014).

« Created and distributed new brochures on how to report sexual assault, available resources, rights
and responsibilities of complainants and respondents, and an empowerment guide for survivors
(September2014).

.+ Currently negotiating a memorandum of understanding with the LAPD to spell out, among other
issues, how sexual assault cases will be handled.

Policies and procedures

« Adopted a new interim sexual misconduct policy, which includes affirmative consent (first adopted
by Oxy in 2011); use of the preponderance of evidence standard; increased protection fof éémplainants
through clearer definitions of prohibited conduct; clearer explanation of all reporting options; refined
definitions of coercion and incapacitation (August 2013). The interim policy is now under review by the
Title IX coordinator and the Campus Committee on Sexual Responsibility & Misconduct.

« Established a policy of notifying the campus community of all policy changes when they occur
(April 2013).

» Supplemented our trained campus investigators with external investigators and adjudicators when
appropriate (October 2013).

http:Awww.oxy .edu/communications-marketing-community-relations/media/sexual-misconduct-facts
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ongoing review of policies and proc: s (September 2013). A successor group, the Campu
Committee on Sexual Responsibility and Misconduct, was formed in December 2014.

« Hired Margolis & Healy to conduct an independent review of our Clery reporting process
(September 2013). Occidental self-reported revisions to its Clery numbers to ensure accuracy
(October 2013, October 2014).

» Established an interdepartmental Clery team to ensure complete and accurate reporting (October
2013).

« Retained two of the country’s top experts, Gina Smith and Leslie Gomez, to do an independent
review of Oxy's policy and procedures, and its handling of sexual misconduct cases (April 2013). Their
final report is here.

+ Made more visible the anonymous online reporting form that has been in place since 2009 (July
2012).

» Created a Sexual Misconduct Ady Board, made up of faculty, students and staff to cor“an

Resources for policy and procedure administration

« Conducted a national search for a new full-time Title IX coordinator who reports directly to the
president. Ruth Jones was hired to fill that role (February 2014).

» Created a hearing coordinator position (November 2013).

» Hired a full-time Clery coordinator - Veronika Barsegyan - in the Campus Safety office (August 2014).

» Purchased new case management software for the Title IX office (August 2014)

Preventative education and training

» Expanded preventative education programs based on the bystander intervention model for all
students. Everyone is required to review the sexual misconduct policy (January 2012) and complete an
online training course before being allowed to register in the fall (July 2013).

» All first-years are required to participate in four hours of mandatory training at Orientation
(doubling the amount of time spent on this issue). Orientation leaders are given additional training as
well (August 2013).

» Continue preventative education throughout the academic year through mandatory sessions in
residence halls.

« Hired a full-time preventative education specialist to oversee Project SAFE's preventative
education efforts. (August 2014)

+ Project SAFE and the survivor advocate provide training and educational programming to leaders of all
student clubs, Greek organizations, coaches and athletes, and Residence Life and Orientation
siaff.

« Expanded training for faculty and staff. Since the arrival of Title X Coordinator Ruth Jones in
February 2014, 105 faculty and 569 staff members and administrators have received training.

Awareness and outreach

+ Conducted an anonymous, online campus climate survey Feb. 16-March 13, 2015.
Preliminary results were made public at an April 28 town hall meeting.

» Launched an expanded, more visible, and more user-friendly “Sexual Assault Resources &
Support” site (April 2013).

» Created and distributed new brochures on how to report sexual assault, available resources, rights
and responsibilities of complainants and respondents, and an empcwerment guide for survivors.
(September 2014)

» Kept alumni and parents informed through regular updates in Occidental magazine and email.

Cases resulting in sanctions, 2009-2013

A total of 24 complaints of sexual assault and non-consensual sexual touching where a student respondent

was identified were filed with Occidental's Title IX Office from Fall 2009 through December 2013. (Any

complaint that didn't include sexual assault or non-consensual touching was not included in these numbers—
~-:-:,for example, allegations dealing solely with harassment, retaliation, inappropriate texting, and so on.)

i :In two cases, the complainant declined to file a formal report. Of the remaining 22 cases, 21 were investigated
and 18 went to hearing. (One case was not investigated because the respondent accepted responsibility for
" his actions in his initial meetings with the Title IX coordinator; two that did not go to hearing invoived

b~>respondents who admitted to the conduct; in the other the respondent withdrew from the College before the
heanng The three respondents who accepted responsibility were all cases that involved nonconsensual
manual touching; all three were put on probation and required to undergc mandatory education. One was

-, also required to write a formal letter of apology; another was required to step down from leadership positions.)

Pad Respondents in 16 of the 21 cases (76%) were found responsible for sexual misconduct ranging from sexual
v, harassment and non-consensual touching to non-consensuai intercourse. In those cases where there was a
fndlng of harassment, it was a lesser, but additional, policy violation. (One respondent withdrew after the

http;;//iwww.oxy.edu/communications-marketing-community-relations/media/sexual-misconduct-facts
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investigation concluded but before the hezgime. Under Occidental's current policy, the case would pro;
regardless of whether a respondent had \'awn prior to the resolution of the case.)

The 16 cases involved 12 respondents; nine of the 12 were expelled. One of the 12 respondents was
responsible for three events; two others were responsible for two events each.

The other seven cases in which respondents were found responsible resulted in various combinations of
suspension, probation, letters of apology, forfeiture of campus positions, prohibition against engaging in
campus activities, community service, and educational sanctions. In none of these cases was a respondent
required only to complete an educational sanction.

Of these seven cases, four involved sexual assaults. Of those four cases, one respondent returned to Oxy;
this respondent has graduated.

No other respondent found responsible for sexual assault and not immediately expelled has returned to Oxy
(they either were eventually expelled, withdrew, or had already graduated).

No one found responsible for sexual assault is currently enrolled at Oxy.

! NOTE: This data (the 24 complaints) does not match Clery statistics for a variety of reasons, many of which
have to do with the differences between Clery reporting and the Title IX process. These include:

« Some of the 24 cases occurred outside the Clery reporting area.

= The period covered for this aggregate data (Aug. 2008-Dec. 31, 2013) doesn't fully coincide with the
calendar year dates used for Clery reporting.

» Anonymous and non-anonymous reports of sex offenses that did not identify a respondent were not
included among the 24 cases—without a name, there can be no investigation or sanctions—although
they could be included in the Clery numbers.

« Title IX numbers—that is, complaints that go through the college process—are kept by
complainant/adjudication; Clery numbers, by contrast, are incident based. For example: a case with a
single complainant alleging that a single respondent assaulted him/her on three separate occasions
would be handled as a single Title IX case but would show up in the Clery report as three separate
incidents (if otherwise Clery reportable).

Further details on sanctions leveled in cases in 2013 and 2014 can be found in the Pepper Hamilton
report (see pp. 48-51).

Reporting of sexual misconduct (Clery reporfs)

The federal Clery Act requires colleges and universities to issue reports for every calendar year (Jan. 1-Dec.
31) listing seven major crimes: criminal homicide; sex offenses; robbery; aggravated assault; burglary; arson;
and motor vehicle theft. ’

The annual Clery report covers only incidents that occur on campus; on streets and sidewalks immediately
adjacent to campus; on property owned or controlled by the College; or property owned or controlled by
institutionally recognized student organizations. The Clery Act requires reports to be included in the year in
which they were reported, not the year in which the incident actually occurred. (It's not uncommon for reports
of sexual misconduct to be delayed.)

False allegations of undemeporting

In December 2013, the Los Angeles Times incorrectly reported that Occidental had underreported 27 cases
of sexual misconduct in 2012. The Times subsequently ran an editor’s note correcting the error. To arrive at
the number 27, the Times:

« Incorrectly included previously reported cases from the 2011-12 academic year—from late-August 2011
to mid-May 2012—with those that occurred during the 2012 calendar year.

« Incorrectly included cases that involved allegations of sexting, indecent exposure, or harassment—
categories not defined as reportable under the Clery Act.

« Incorrectly included cases that took place outside the Clery Act's carefully defined geographic reporting
areas.

i1
**" Regardless of the complexities of Clery reporting, in each of the 27 cases, Oxy conducted a follow-up
. investigation when it had sufficient information to do so.

bt Title IX, a different federal law, requires colleges to respond promptly to all reports of sexual misconduct,
1 iTamong other issues. This is a broader category that includes harassment, retaliation, and domestic violence,
conduct that is not reportable under the Clery Act. Title IX also requires colleges to respond promptly to
- reports of sexual misconduct affecting students or college employees regardless of where they occur. There
k., are no geographic limits for Title IX cases. These differences between Title I1X and the Clery Act explain why
... the number of sex offenses reported in the annual Clery report may not match the number of Title IX
%2/ complaints to which the College has responded.
http;lllwww.oxy.edu/communications-marke'dng—community-relations/media/sexual-misconduct-facts 35
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Anonymous reports ’ ,
Questions have been raised regarding the iNclusion of anonymous reports received by the College in I
annual Clery reports. It has been the College’s practice to include anonymous reports in its Clery numbers,
including for the calendar years 2009, 2010, 2011, 2012 and 2013.

Apart from the 19 Clery-reportable aronymous reports provided to Project SAFE, Oxy's student advocacy and
education group, that were the subject of a self-reported correction in the 2013 Clery report, the number of
Clery-reportable anonymous reports received were as follows: 0 in 2009, 1 in 2010, 1 in 2011, 3in 2012, and
44in 2013.

An allegation reported in the LA Weexly that the College should have reported 10 anonymous reports in its
2012 Clery report is factually incorrect. Occidental received a single anonymous complaint in 2011 involving
unwanted electronic communication between one male student and 10 female students. It was treated by
Occidental's Title IX office as 10 anonymous complaints because it involved 10 different students. However,
the conduct complained of was not a Clery-defined crime and thus was not included in the College’s Clery
report.

E-discovery and document preservation

Over the past year, critics of the College's handling of sexual misconduct have alleged that Occidental is
monitoring campus email or other forms of digital communication. This is not true. Occidental has not, does
not, and will not monitor faculty, student, or staff email, texts, or other forms of electronic communication.

President Jonathan Veitch sent this Dec. 17, 2013 message to campus to make that clear:

! “I am saddened by the claims that the college is tracking the computers of people who report sexual
misconduct anonymously. This allegation is false. The College would never authorize such a practice. | can
say absolutely and without qualification that the College has not, does not and will not track which computers
visit Oxy's sexual misconduct website, or the owners of the computers who submit anonymous reports. We
put our system in place to provide a safe way for survivors to report sexual misconduct. Additionally, as | told
the Faculty Council in July, we do not monitor or inspect, and have not directed anyone to monitor or inspect
the email of any faculty, staff, student or administrator without their knowledge in any way. We share the same
values of privacy and free speech that you do.”

Faculty and staff computer “seizures”

In light of two pending Department of Education investigations and the then-possibility of civil litigation,

| Occidental has an obligation under state and federal rules of civil procedure mandate to preserve all
potentially relevant information. That responsibility is even more pressing when it comes to email, since the
College uses Gmail, over which the College has no control.

On May 17, 2013 President Jonathan Veitch sent a notice to eight faculty and 42 administrators, saying that
“a document hold notice from our attorneys at O’'Melveny & Myers requires that we retain documents that are
relevant to the current investigation being conducted by the Department of Education, Office of Civil Rights.”

On June 5, 2013, the president's office sent out a supplemental request from O’Melveny & Myers, saying that
“Occidental College has information to suggest that civil litigation may be filed against the College concerning
its policies and practices in responding to reports of sexual harassment or sexual violence.”

The college coordinated with each of these 50 individuals—which included President Veitch—to arrange for a
mutually convenient time to copy the contents of work-related computers and cellphones. That content is
housed in a secure off-campus server maintained by a third-party vendor to which the College doesn’t have
access. When and if it's necessary to look through the files, the attorneys—not College officials—will use a
program that allows them to search for specific words or phrases to help them identify potentially relevant
items. Those items would be vetted by college attorneys, not college officials, for relevancy and privacy

| issues, among other considerations.

o

.. Useful links

+-+2014 Clery Report

L/ Pepper Hamilton Report (October 2014)

" How Oxy policy compares to state and federal legislation (September 2014)

f:'fl Occidental Sexual Misconduct Policy

;‘; Coverage in Occidental Magazine

httg;/{www.oxy.edu/communications-marketing-oommunity-reIaﬁons/media/sexua!-misconduct—facts
f
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GENDER AND SEXUALITY  BLO

Rape Settlement at Occidental College:
Victims Barred from Campus Activism

Under the deal negotiated by Gloria Allred, students get paid for remaining silent.
By Jon Wiener |

SEPTEMBER 19, 2013

iy

Attorney Gloria Allred is shown speakmg with students and alumni who

. allege Occidental College administrators violated federal standards for
dealing with their rape, sexual assault or retaliation claims. April 18, 2013
in Los Angeles. (AP Photo/Nick Ut)
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Occidental Colleithe Los Angeles school where thirty-seven

students and alunMi filed a federal complaint lastSpring about rape
on campus, has quietly settled with at least ten of the complainants.
Under the settlement, negotiated by attorney Gloria Allred, the ten
received cash payments and are barred from participating in the
Occidental Sexual Assault Coalition, the campus group that

organized the campaign that has resulted in a federal investigation.

The settlement, reported by the Los Angeles Times September 19 on
page one, immediately provoked criticism. Danielle Dirks, a
criminology professor who has been active in the campaign, told
the Times that requiring “the women to remain silent and not to
participate in campus activism could have a chilling effect at
Occidental.” “Part of the reason so many women have come forward
is because other assault survivors have been able to speak openly

about their treatment,” Dirks said.

The settlement negotiated by Allred, Dirks said, “effectively erases

all of the sexual assaults and the college’s wrongdoing.”

Allred, asked to comment, said in an email, "Our clients have made a

choice to resolve this matter. It is a confidential matter.”

Rebecca Solnit, who has written about sexual assault for
TomDispatch and Mother Jones, commented, "If rape a form of

silencing, what is silencing a form of? Rape?”

Under the federal civil rights complaint filed last year, the thirty-
seven said the school had “deliberately discouraged victims from

reporting sexual assaults, misled students about their rights during

Exhibit 21, Page 2




campus investigations, retaliated against whistleblowers, and
handed down min®r punishment to known assailgts who in some

cases allegedly struck again.”

Faculty and staff joined students in criticizing the administration of
Oxy president Jonathan Veitch. In May, 135 faculty members and
ninety-four administrators and staff members signed a resolution in

support of Oxy students regarding sexual assault issues.

Stories about victims of rape at Oxy have been published in the LA

Weekly and Bloomberg News, among other places.

Investigators from the federal Office for Civil Rights are expected
to arrive on campus soon. Allred said in her email that the students
involved in the settlement "are free to participate and serve as

witnesses and discuss the alleged sexual assaults and/or rapes” in

" the federal investigation, and also “in any campus proceeding and in

any legal proceeding and/or in any court of law.”

Chloe Angyal writes about why it is important for survivors of sexual

assault to tell their stories. ¢

JONWIENER  Jon Wiener is a contributing editor of The Nation.

To submit a correction for our consideration, click here.
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USC, Occidental underreported sexual assaulits - latimes

USC, Occidental underreported sexual assaults

Occidental failed to include 24 reports and USC failed to include 13 reports in figures
submitted to the U.S. and could be fined hundreds of thousands of dollars.

October 07, 2013 | By Jason Song and Jason Felch

Email Share I G+ 0 . Tweet @ Recommend {3
Amid federal investigations of their handling of campus
sexual assaults, USC and Occidental College have disclosed
that they underreported the number of cases in recent

years, a potential violation of federal law.

At USC, officials indicated that they had not reported 13
accounts of sexual assaults to federal officials for 2010 and
2011, bringing the total for those years to 39. Occidental
acknowledged that it had failed to include 24 reports during
that period, bringing the total to 36.

The disclosures could lead to hundreds of thousands of
dollars in penalties for each school under the federal Clery
Act, the 1990 law that requires schools to report campus crime statistics to the Department of Education.

The law, which stemmed from a 1986 rape and killing on a Pennsylvania campus, is intended to give the
public an accurate view of campus safety, and the statistics are consulted by parents, students and others
evaluating the campuses. The law covers criminal allegations, regardless of whether they are reported to
police or adjudicated in court.

Over the last two years, women at USC, Occidental and college campuses across the country have
organized — mostly through social media — to file complaints with the Department of Education alleging
that administrators discouraged them from reporting sexual assaults or downplayed the severity of the
attacks.

Occidental is now under investigation for violations of the Clery Act. Students at USC have filed a
complaint alleging Clery violations that federal investigators have yet to act on. In addition, both schools
are under investigation for possible violations of Title IX, a federal antidiscrimination law that requires
colleges to impartially investigate sexual assaults.

"If they're fixing them while the complaint is being investigated, it's too late," said Alison Kiss, executive
director of the nonprofit Clery Center for Security on Campus, which trains schools on complying with
the law.

Federal officials could not be reached for comment because of the partial gbvemment shutdown. In the
past, they have imposed hundreds of thousands of dollars in fines against individual campuses for
violations of the Clery Act. Each violation can draw a penalty of up to $35,000.

USC and Occidental attributed their restated numbers to the mishandling of cases involving those who
reported incidents anonymously. Such cases are subject to federal reporting requirements.

Occidental officials say they discovered 49 anonymous reports of sexual assaults spanning several years in
a 2010 survey conducted by Project SAFE, a campus group that seeks to raise awareness about sexual
assaults. Nineteen of those incidents should have been disclosed under federal rules, which require the
reporting of all sexual assaults on campus or in the immediate vicinity.

"It was a mistake,"” Occidental spokesman Jim Tranquada said.

The remaining 30 reports of sexual assaults won't be forwarded to federal officials because they occurred
off campus or contained incomplete information about where and when they occurred, Tranquada said.

Occidental also had six reports of sexual assaults that should not have been included under federal rules
because they occurred off campus, Tranquada said.

At USC, the problem arose because the administration has since 2008 told students, parents and the
federal government that crimes that came to light at its student counseling center would be included in

htt_ez{/articles.latim%.com/ZM Joct/07ocalia-me-college-assaults-20131008 12
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USC, Occidental underreported sexual assaults - latimes

‘ofﬁcial crime statistics. But they were not, the universilqlowledged last week.

Campus administrators said they didn't disclose those numbers in an effort to protect the students’

confidentiality. They were concerned, they said, that reporting those statistics to the Department of
Education could trigger investigations by the Los Angeles Police Department, which might pressure
counselors to identify the anonymous victims.

"The intent was to give ... safe haven to the students," said Laura LaCorte, a university compliance officer.
"That's the reason they weren't included.”

LAPD Deputy Chief Bob Green said those concerns were misplaced.

"I can tell you flat out no, we're not going to do that," Green said. "We're never going to try to compel
anybody to make that [crime] report.”

At both schools, some students and professors are concerned that numbers will continue to be
underreported. Indeed, they say, new policies adopted to address past errors will lead to excluding many
accounts of sexual assaults from campus safety reports.

At Occidental, the college has now designated a smaller geographic area in which sexual assaults are
reported. Tranquada said the school had been basing its reports on too large an area and the new change
better complies with federal regulations.

Caroline Heldman, dean of the politics department and a faculty advocate for victims of sexual assault, saw
another motive.

"The college is making a concerted effort to report lower numbers," she said. "It makes them look better
but will put students in more harm."

At USC, the campus will no longer list the counseling center as a source of crime statistics. From now on,
students who want their sexual assaults included in crime statistics will have to inform designated campus
safety officials who are required to report under federal rules, LaCorte said.

Francesca Bessey, a USC junior who said she was sexually assaulted, said making students take additional
steps to have their assaults counted shifts "responsibility away from the university and toward students
who have been assaulted.”

Jjason.song@latimes.com

jason.felch@latimes.com
Email Share | G+ 0 . _Tweet @ Recommend E
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Oxy and the L.A. Times

March 17, 2014

The Los Angeles Times published this letter from current Board
of Trustees chair Chris Calkins and immediate past chair John
Farmer on March 23.

The Times published a retraction on March 15 acknowledging that a front-page story on Dec. 7 falsely
accused Occidental College of covering up 27 cases of sexual assault in 2012.

We appreciate the paper setting the record straight. But the falsehood—spread via the Associated Press and
amplified through social media—has caused lasting harm to Occidental's reputation that cannot be undone
with an "editor's note" on Page A4.

Compounding matters, The Times has failed to report the substantial steps Occidental has taken to deal with
sexual misconduct. We have revamped our sexual-assault policy, hired a former prosecutor as Title I1X
coordinator, recruited a survivor advocate, installed a 24-hour hotline, asked experts to critique our
procedures and increased mandatory preventive education for all students.

These reforms go beyond measures instituted at many other prestigious colleges and universities that have
encountered similar issues of sexual assault. But reading The Times, you would never know it.

Given the level of public interest in the case of fired Los Angeles
Times reporter Jason Felch, Occidental College released the following
statement March 17.

In explaining the reasons for his March 14 firing, former Los Angeles Times reporter Jason Felch issued a
statement to the Associated Press that contained inaccurate and misleading information about his coverage
of Occidental College. We want to set the record straight with the facts about Felch's pattern of unethical and
erroneous reporting.

In a Sept. 19 Times story, Felch falsely reported that a settlement between Occidental and 10 survivors of
alleged sexual assaults prevented them from participating in government investigations and proceedings on
campus. The Times did not publish a correction. Rather, Felch buried a clarification in a Sept. 21 story,
blaming the error on “some faculty” members.

In October, after conducting an extensive internal review, Occidental publicly disclosed errors in its Clery Act
reporting for 2010 and 2011. Under the federal Clery Act, colleges and universities are required to keep and
disclose information each year about crimes, including reports of sex offenses that occur on or near campus

property.

After the College issued its corrected Clery statistics, Felch continued asking questions about the reporting of
sexual assault allegations at the College.

On Oct. 18, Occidental spokesman Jim Tranquada emailed Felch: “If you have information on specific
reports that you believe haven't been included in Occidental's Clery reports, please let us know so we can
check and see if that's the case.” Felch never responded.

On Nov. 21, Felch emailed Tranquada to request an interview with three Occidental administrators to discuss
“detailed, specific allegations about each of them.” Felch added: “For fairness' sake, | would like their points
of view/response included. My deadline is tomorrow at noon.” Tranquada informed Felch that the
administrators were traveling overseas or declined to comment on such short notice. Although his story didn't

12
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rur,nore than two weeks, Felch never renewed his request’

On OBc. 7, The Times published a front-page story by Felch und®F the headline “College shelved more
assault reports; Occidental failed to disclose at least 27 other sex crimes, a Times review finds.” Citing
“documents, interviews and a Times review of two confidential federal complaints against the school,” the

story purported to expose a cover-up of the College’s 2012 Clery numbers. It concluded that the
underreporting of cases at Occidental was "far more extensive than campus officials have acknowledged."

This was the first time the College had learned of the supposed 27 unreported cases alleged by Felch, who

has claimed that “Occidental declined to comment on the allegations.” Prior to publication, Felch never asked |
Occidental directly about the premise of his story or told the College about his findings regarding the 27
alleged cases. This failure constituted a breach of basic journalistic ethics, which require reporters to provide
subjects of their stories the opportunity to respond to specific allegations.

On Dec. 7, The Associated Press rewrote the story for the national wire repeating Felch's allegation. Unlike
Felch, the AP reporter asked Occidentat to respond to the specific allegation of 27 unreported cases. The AP
story reported: “Jim Tranquada, a spokesman for Occidental College, told The Associated Press on Saturday
that the college has not seen the confidential reports [cited by Felch] and doesn’t know which cases are
involved.”

Occidental took the allegations seriously and conducted a focused internal review to find the 27 “sex crimes”
that The Times reported the College had failed to disclose as required by law.

In the days following the Dec. 7 story, Occidental spokesman Tranquada protested to Felch that the article
was unfair and asked for specific documentation supporting The Times' finding of the supposed 27
unreported cases. Felch refused to explain and then told Tranquada: “I think you're lying and I'm going to
prove it.”

On Dec. 9, Felch repeated his allegation on a KPCC radio program. Felch said: "We're still trying to get to the
bottom of it in part because Occidental isn't telling us everything about what happened ... What our report
shows is that even after disclosing some mistakes, there are still serious problems going on.”

On Dec. 13, The Times published a correction to the Dec. 7 story. Felch erroneously reported that
Occidental's president had met with an alleged assailant. The president is not involved in the adjudication of
Title IX cases. The meeting never took place.

On Jan. 20, Occidental retained the strategic communications firm G.F.Bunting+Co. as consultants. The
president of the firm, Glenn F. Bunting, was an editor and reporter at The Times for 23 years. One of the
firm's executives, Ralph Frammolino, was a Times reporter for 25 years, and had written stories and a book
with Felch. (Because of his pre-existing business relationship with Felch, Frammolino never talked to him
about the issue of the 27 cases and did not participate in any meetings with The Times.)

Working together with the College, G.F.Bunting+Co. documented the fact that Felch's assertion that the
College “shelved” 27 sexual assaults in 2012 was factually incorrect. The method Felch used to calculate the
number 27 reflected a basic misunderstanding of the College's reporting obligations under Clery.

On March 10, Bunting met with Times editor Davan Maharaj to present the firm's findings. Bunting asked The
Times to retract the Dec. 7 story.

On March 13, Bunting met again with Maharaj at the editor’s request to review documents showing that that
entire premise of the Dec. 7 story was fundamentally flawed.

On March 15, The Times published an editor’s note retracting the Dec. 7 story, which acknowledged Felch's
serious errors and that he had been fired because of “an inappropriate relationship” with a source.
Occidental had no prior knowledge of the inappropriate relationship.

Like 6 peopla like this. [ Tweet){3] [es w177
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A Los Angeles Times story, and the ensuing media melee,
underscore the complexities of Clery Act reporting

From an institutional standpoint, Occidental has made significant progress in addressing the issue of
sexual misconduct since the College made national headlines last spring. Since then, Oxy has hired a full-
time Title IX coordinator and full-time survivor advocate; revised its policies and procedures; launched a 24/7
hotline; increased the amount of mandatory preventative education required of all students; and doubled the
resources for Project SAFE (Sexual Assault Free Environment), its student-run advocacy and educational
program.

What drew the media’s attention this spring, however, was not Oxy’s progress but the Los Angeles Times'
decision to fire investigative reporter Jason Felch on March 14 for what it called “an inappropriate relationship”
with a source at Occidental while reporting a series of stories about sexual misconduct at the College.

The decision to fire Felch was included in a March 14 Times editor’s note with an extensive correction to the
journalist's Dec. 7, 2013, front-page story, which alleged that Occidental had failed to report 27 cases of
sexual assault in 2012. A detailed presentation by the College’s communications consultants, G.F.
Bunting+Co., convinced the Times that a correction was necessary. The news of Felch's “inappropriate
relationship” came as a surprise to the College’s leadership, according to director of communications Jim
Tranquada. “Some people seem to regard the Times' correction as somehow suggesting that sexual
misconduct is not a problem at Oxy,” he adds. “It is, however—as it is on every college campus. What this
episode demonstrates is how complex an issue it can be.”

The Times' allegation of 27 unreported cases was derived by subtracting the number of sexual assaults
reported in Occidental’s annual Clery crime report for 2012 from a total of 34 reported cases of sexual
misconduct tracked internally by the College—a number used in earlier campus discussions of the issue.

Here's where the math gets complicated: The federal Clery Act requires that reporting be done on a calendar
year basis—that is, from January 1 to December 31. The 34 cases cited by the College were from the 2011-
12 academic year—from late-August 2011 to mid-May 2012. Furthermore, more than half of the 34 cases
involved allegations of sexting, indecent exposure, or harassment—categories not defined as reportable
under the Clery Act. Others took place outside the Clery Act's carefully defined geographic reporting areas,
which include the campus, immediately adjacent streets and sidewalks, and off-campus properties owned or
controlled by the College.

Regardless of the complexities of Clery reporting, it's important to note that in each of the 27 cases, the
College conducted a follow-up investigation when it had sufficient information to do so, Tranquada says.

;yFrom August 2009 through December 2013, the College received 24 complaints of sexual assault and non-
" consensual sexual touching. In two instances, the complainant declined to file a formal report; of the other 22,
i{/21 were investigated and 18 went to hearing. (In two cases, respondents admitted to the conduct during the
._investigation; in the third case, the respondent withdrew before a hearing could be held. One case was not

j investigated because the respondent admitted to the conduct before the investigation started.)

. -Respondents in 16 cases were found responsible for sexual misconduct ranging from sexual harassment and
" ‘'non-consensual touching to non-consensual intercourse. In nine of these cases, respondents were expelled.
-, The other seven cases in which respondents were found responsible resulted in various combinations of

X ,lsuspension, probation, letters of apology, forfeiture of campus positions, prohibition against engaging in
*“campus activities, community service, and educational sanctions. These were cases decided under the old

{~1policy, Tranquada notes. Under the new interim policy, the range of sanctions has been narrowed, an area
;nz,that will be subject to further review.

htt;?:'lgwww.oxy.edu/magazine/spring-2014/clery-clarity
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‘ What's next? The College is still awaiting ‘sults of two investigations launched by the U.S. Depa?t of

Education last year in response to compl hat Oxy mishandled sexual misconduct cases and
underreported the number of sexual assaults on campus. In addition, attorneys Gina Smith and Leslie Gomez
—outside experts hired by the College last spring—are expected to deliver their evaluation of Oxy's handling
of sexual misconduct this summer. “Addressing sexual misconduct is an urgent priority for us,” Tranquada
says. “The additional input we expect in the months ahead will only sharpen our efforts to ensure a safe
campus for all our students.”

OCCIDENTAL COLLEGE FORALUMNI  FORPARENTS EMPLOYMENT CONTACTUS MAPS & DIRECTIONS

1600 Campus Road Los Angeles, California 90041
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Illustration by Patrick Faricy

Editors' note: Two paragraphs of this story were corrected April 1. See our note at the bottom of the
piece.

On March 14, 2014, the Los Angeles Times made a virtually unprecedented retraction.

The retraction, first published online and later teased on A-1 of the paper's March 15 edition,
concerned a three-month-old front-page story by Times investigative journalist Jason Felch,
detailing how Occidental College had allegedly botched federal requirements under the Clery
Act to report sexual assaults on its campus.

Felch wrote in the Dec. 7 story that the school - already under fire for its handling of rapes on
campus - had failed to report 27 sex-assault complaints it received in 2012 regarding
incidents on or near its bucolic Eagle Rock campus. According to Felch's research,
Occidental got 34 complaints in 2012. But in its Clery-mandated Annual Fire, Safety and
Security Report, the college reported only seven.

Three months later, in early March, Occidental’s public relations team met with Los Angeles
Times editor Davan Maharaj in two closed-door meetings. Felch was not present. There, a
"crisis management" team hired by the college showed Maharaj a PowerPoint presentation
detailing the 27 sexual-assault complaints and arguing that the college had not been legally
required to disclose any of them to the public. (Editor's note: See a statement from Occidental
about Felch's reporting here. Also, this paragraph was corrected on April 1. See our note at the
bottom of the story.)

The Times and its lawyers apparently were persuaded. The paper issued a nine-paragraph ‘
correction stating, "Documents reviewed by the Times this week show that the 27 incidents ‘
did not fall under the law's disclosure requirements for a variety of reasons. ... The Times

regrets the errors in the articles.”

Then the paper dropped a bombshell, stating that Felch had engaged in an affair with a
source at Oxy and "Times editor Davan Maharaj dismissed Felch on Friday."

The national media quickly took note, with stories about the scandal hitting the Washington
Post and New York Times.

But there's more to this story.

(ZFelch's affair, which the reporter confessed to his editors weeks before he was fired, may
‘thave initially been discovered through an illegal break-in on the Occidental campus.
~Moreover, not long before Felch was fired, he had uncovered two potentially explosive
Fstories about sexual assault that presented a serious threat to Occidental's reputation. Those
Lrarticles were never published.

lt is not clear how Felch's editors first became aware of the affair. (Other than a boilerplate
statement the L A. Times and editor Maharaj declined comment, as did Felch.)

l.
i-*--'D wanhatan and Aarcaila snvasniAaAd +A tha TATasbhithsr a anssvnn ak Nanidantal chanrthat $ha TAALAA
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workspace of the woman whom Felch had become romant.lly involved, a professor,
had been broken into just weeks before Felch was fired. The college source tells the Weekly
that the professor's personal journal was stored in that workspace and included notes about
her affair with Felch. After the break-in, journal pages detailing the affair were left splayed
across the woman's desk.

An Occidental spokesman has vehemently denied the college having any involvement in the
break-in.

According to Caroline Heldman, an associate professor of politics at Occidental who also
heads up the Oxy Sexual Assault Coalition, which was founded in 2012 to push the school to
change its sexual assault policies, the break-in wasn't the first.

"This was the fifth break-in for people who sourced Jason's story," she says.

Summary :

BURGLARY BURGLARY ACADEMIC BUILDING

Mar 01, 2014-Saturday at 21:05

14.03-01.002882

14-0052

Location :

MARY NORTON CLAPP LIBRARY

RECEIVED REPORT THAT UNKNOWN PERSON MADE
ENTRY INTO A LOCKED ROOM ON THE THIRD FLOOR OF
THE LIBRARY.

A campus alert confirms a break-in being
reported March 3.

In an alert sent March 3 to faculty and students by campus safety and obtained by the Weekly,
the Occidental community was warned that the break-in had taken place.

There was no sign of forced entry, which suggests someone keyed into the workspace
without the woman's permission. According to Shirley Deutsch, a veteran employment and
labor attorney in Los Angeles, "An employer must have some compelling, exigent
circumstance for allegedly breaking into an office - such as there's an earthquake and they
have to get in there and save her. ... It's the equivalent to me of illegally eavesdropping, if
somebody went into her journals. That is not supposed to happen to anyone at work."

Heldman alleges that the break-in fits a pattern of other surveillance conducted against |
sexual-assault activists - including reading their emails and checking their phones.

“This sort of stalking has become so normal for us that, prior to Jason Felch's life getting
destroyed, we had a good laugh after discovering these pranks," she says. "Obviously, we're
not laughing now."

qThe break-in wasn't the only issue of concern on Oxy's campus. The Weekly has also learned
.+that, in the months leading up to his firing, Felch was working on two highly controversial
::stories about Occidental. One involved John Sweet, a former longtime Oxy athletic trainer
...accused of sexually assaulting and harassing both male and female students - an issue aired
. AN the campus newspaper, Occidental Weekly, which never gained major public attention.

" Coverage in the Times, surely, would have changed that.

I-The other article involved what some critics call extraordinarily lenient sanctions handed out
{7by Oxy officials to young men found by the college to be responsible for rape - some of

}.ﬁ,':XAYI’\I'\VV\ TATOYO n"nv«rnr‘ kﬂf‘l" AN SAavyvinmiic
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In firing Felch, Maharaj call® his personal entanglement "a pro@sional lapse of the kind
that no news organization can tolerate.” The editor claimed, "Felch acknowledged that, after
the relationship ended, he continued to use the person as a source for future articles."

Felch fired back in a statement to the Weekly and other media outlets, saying, "When the
relationship began, I stopped relying on the person as a source."

According to another source close to this issue, Felch's editors at the Times, including
Maharaj, knew he was working on both the Sweet story and the sanctions story at the time of
his firing.

Turn the page for more, including information about the disputed sexual assaults.

Caroline Heldman says critics of the college have suffered numerous break-ins.

Ted Soqui

Numerous news outlets have reported on Felch's firing, many of them questioning why he

was given the ax. Affairs between reporters and their sources aren't uncommon, though they

are strongly discouraged if not outright banned. It is fairly uncommon to see journalists fired

over it, however, and unusual for them to be publicly castigated by their employer. The
{Z:Wrap reported that Maharaj had to meet with his paper's investigative staff "to assuage
ifconcerns."

At 40, Felch had more than a decade of investigative reporting experience at the Times. He
f ‘was a 2006 Pulitzer Prize finalist for exposing, along with then - Times reporter Ralph
Frammohno looted antiquities at the J. Paul Getty Trust. And along with reporters Jason
“Song and Doug Smith, his exposé about incompetent LAUSD instructors, "Grading the
b Teachers generated huge page views and a protest by United Teacher Los Angeles.

f._‘F elch's critics - who, like his backers, declined to go on the record - say he was a hothead
htt;‘):{l}ﬂww.laweekly.com/news/break-ins-and-cover-ups-at-occidental-la—tim&s-jason-felch—ﬁring-raises-more—qu&sﬁons-4535988
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who was often assigned to@@eam, and less often worked the bi ries on his own.
g

But the real question in Felch's firing comes back to the accuracy of that Dec. 7 story. And the
Weekly has determined that it is likely some of the 27 unreported sexual-assault allegations
unearthed by Felch - and retracted by the Times - should not have been retracted.

If that's true, it means Felch was fired mostly for having the bad judgment to sleep with a
source on a highly controversial story, a story about which he should have realized there
would be major blowback.

At Occidental, a tranquil liberal arts college that counts President Barack Obama as one of
its former students, problems with sexual assault and its reporting have been bubbling up for
years.

According to the Oxy Sexual Assault Coalition, faculty members have been butting heads
with the administration over this issue since 2007.

The tension came to a head in April 2013 when a group of 37 students filed two federal
complaints. One alleged that Oxy hadn't been properly tracking sexual assaults and rape on
campus, and had been intimidating students and discouraging them from reporting rapes. -
The other claimed that the school wasn't in compliance with Title IX, a federal regulation that
prohibits schools from discriminating on the basis of sex.

In September, at least 10 of the students settled their case with the school, accepting an
undisclosed sum. The complaints are still being investigated by the U.S. Department of
Education.

However, the students appeared to be validated by an October 2013 Huffington Post article in
which Occidental officials admitted they'd underreported their sexual-assault allegations
from 2011.

At around the same time that the students settled, Jason Felch began reporting - along with
L.A. Times education reporter Jason Song - on the crisis at Oxy. Last fall and wmter they
published a number of stories on the persisting disputes.

After Felch penned the Dec. 7 story about the 2012 assault numbers, which the Times has now
retracted, three months passed. Felch told L.A. Observed that he did not hear from Jim
Tranquada, Occidental's lead spokesman, or anyone else at Occidental, requesting a
correction about those numbers - although the Times did run a small correction on a
different point in Felch's story. During that period, Felch was pursuing stories on allegations
against coach Sweet and the allegedly watered-down sanctions against rapists. (Editor's note:
This paragraph was corrected on April 1. See our note at the bottom of the story.)

On Jan. 20, however, the college apparently hired communications firm G.F. Bunting+Co.
"""(That date is disputed by critics, who allege the firm was involved far earlier.)

Headed by former L.A. Times investigative reporter Glenn Bunting, the firm specializes in
" handhng public relations crises. Together with Occidental, Bunting put together the
’ i_,PowerPomt slideshow aimed at persuading Maharaj that Felch's Dec. 7 story was inaccurate.

- Interestingly, as L.A. Observed has also reported, the firm employs Felch's former writing
. jpartner at the Times, Ralph Frammolino. Frammolino and Felch reportedly had a falling out
(vyears before, during their time co-authoring a book on the Getty Center case. Yet one source

+-:.5avs he heard that Frammolino himself. on behalf of Bunting's firm, "first approached Oxv in
http{l:Nww Jaweekly.com/news/break-ins-and-cover-ups-at-occidental-la-times-jason-felch-firing-raises-more-questions-4535988 6/10
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October, saying he was a v’ng friend of Jason's and felt sure hg@ould influence the stof'y."
Felch, the source said, reportedly refused to talk to his old writing partner.

Bunting declined comment.

All those connections might not be a big deal if Felch's story had been libelous. But the
Weekly's reporting suggests that the truth about Occidental's duties to report may have been
obscured in the PowerPoint.

According to a statement Felch sent to the Weekly, the Times has not shown him the details of
what was said. The details of the slideshow remain a mystery.

But the Weekly has learned that Occidental's team told Maharaj that 18 of the 27 complaints
omitted from its annual safety report had been only for "sexual misconduct," not "sexual
crime," and thus not required to be reported under the federal Clery Act.

Moreover, the hired team told Maharaj that six of the other cases occurred off-campus, as
defined by federal law. The Times correction stated that these cases happened "beyond the
boundaries that Occidental determined were covered by the act."

Finally, according to someone who knows about that meeting, the Bunting team claimed that
the remaining three cases at issue had already been reported in 2011. That left Oxy with zero
cases wrongfully omitted from its report.

But the truth, at minimum, appears a bit more complicated.

Tumn the page for more details, including how Oxy still has reporting problems today.

Occidental College
B Ted Soqui
f::ZThe Clery Act requires colleges to make public any report of sexual assault or rape. If Oxy

htt;);:[lvaw.laweekly.com/newslbreak-ins-and-cover-ups-at-occidental-la-times-jason-felch—ﬁring-raisa-more—qu&sﬁons-msgas 710
L
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received 34 allegations, allgasuld be required to be reported, evgaif the college found them
dubious, says Fatima Goss @raves, vice president for education 3d employment at the
National Women's Law Center and an expert in the Clery Act.

"It is not reports of resolutions, and it's not reports of findings of responsibility,” she says.
"Those are separate questions. ... There's no requirement that there be a finding of
responsibility for it to be reported.”

According to a person familiar with the process that unfolded between Oxy, its public
relations team and the Times, some of the 18 cases included "misconduct such as
inappropriate texting, exposing genitals over Skype, use of gender-based slurs, and verbal
and emotional partner violence." If that's an accurate summation, Goss Graves
acknowledges, the college would not be required to report.

But while people in the room couldn't provide detailed breakdowns of which incidents fell
into which categories, it appears that some of the 18 cases may have been discounted
because the college determined that the incidents were consensual. (Through its spokesman,
the college disputes this. See its letter in the Comments section.)

If a victim's consent was ever raised as a reason not to report, that's a big problem, according
to Goss Graves. Under federal law, colleges must publicly report any allegation of sexual
assault - regardless of whether officials deem it consensual: “They shouldn't be taking things
that are publicly reportable and deem them not publicly reportable."

Regarding Maharaj's claim that a handful of the 27 incidents occurred "off-campus" and thus
need not be included in the annual safety report, the Weekly has learned that only last year,
Occidental officials redefined what "off-campus” meant, making the legally required
reporting area smaller.

Oxy has argued that it was merely correcting erroneous campus boundaries - but that
change apparently eliminated, retroactively, the need to report six incidents. (See
Occidental's letter disputing this in the Comments section.)

Goss Graves says she is not sure how a boundary change made in 2013 would affect the
college's Clery Act reporting duties for 2012. "The institution should know what is their
campus and what is the area that is immediately surrounding their campus," she says.

And beyond the confusion of what should have been reported, it's clear Felch was operating

in good faith at the time he alleged the college's Clery reporting had omitted 27 assaults. That

allegation, after all, was laid out in a federal complaint made by students. Both Occidental's

dean of students and assistant dean of students had told faculty in several meetings that

there had been 34 cases of sexual assault and rape reported to the college in 2012 - raising

the question of why only seven were reported. The dean of students also told faculty
;mmembers that the college failed to report some Clery cases because it didn't realize it had to
;pinclude anonymous allegations (as, in fact, it does).

"-The Weekly has also learned that Occidental has even now not solved its reporting problems.

"*The Weekly's review of a public document at Campus Safety that is supposed to contain

“information about all Clery reportable crimes found only four reports of sexual assault or

~-battery in all of 2012, compared with the 34 reported by Felch and the seven that Oxy itself
‘has already conceded.

i

!
s Explalmng this discrepancy, Occidental spokesman Tranquada conceded to the Weekly that

http Jaweekly.com/news/break-ins-and-cover-ups-at-occidental-la-times-jason-felch-firing-raises-more-questions-4535988 810
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the Office of Dean of Stud' had been ignoring federal reporti'requirements.

"In 2012, out of concern for student confidentiality, the Dean of Students office did not always
communicate to Campus Safety when a student initiated the sexual-misconduct process or
otherwise reported a sexual assault,” Tranquada said in a March 24 email. This behavior
"resulted in some sexual assaults appearing on [the safety report] but not in the Daily Crime
Log. This practice has since been changed, which is one of the improvements we've made to
our Clery reporting."

As to Felch's firing shortly before his completion of the explosive story about former coach
John Sweet, campus newspaper Occidental Weekly reported in March 2013 that the athletic
trainer, who worked at Oxy for 37 years, has been accused by male and female students of
sexual assault and harassment.

According to that March 27 article, a student athlete alleged that Sweet touched him
inappropriately while stretching him out. "It would be one of those things where he'd be
stretching me out, and I'd be like, '‘Something about this isn't right." ... His hands would get
closer and closer to questionable spots. It got to the point where it would be really
uncomfortable. ... It was almost as if he was testing the waters to see if I would acknowledge
it."

Sweet was first accused of harassment in 2009 by Emily Niklaus, a former Occidental
student. Her story was reported by Occidental Weekly in April 2013, which quoted Niklaus as
saying, "When he asked me what type of underwear I was wearing, I knew this wasn't
normal." The school newspaper went on to report that Sweet's schedule was changed so he
would no longer work with "impacted student athletes”; he was required to attend sexual
misconduct training, and remained in his job on campus.

According to Occidental Weekly, Sweet was allowed to resign.

According to a source familiar with the Times coverage, Felch was working on a follow-up to
the alleged Sweet scandal and complaints filed by students. The same source says Felch's
editors at the L.A. Times, including Maharaj, knew he was working on a story about Sweet -
and another one involving the lenient penalties given to students found responsible for
sexual assault and rape through the campus judicial process.

At least one of those men was allowed back on campus and, according to the federal
complaint filed by students in April, raped yet another student.

The L.A. Times has yet to report on either matter.
See also: Rape at Occidental: Official Hush-Up Shatters Trust

Editor's note: A reference in a previous version of this story referred incorrectly to a meeting between
2i0ccidental and the L.A. Times. Occidental's outside public relations team attended the meeting,
i{znot "Occidental officials." Also, our story failed to mention a correction Occidental asked for - - and
~.received - from the L.A. Times after Jason Felch's controversial Dec. 7 story. The Times ran a brief
r-:correction stating that, contrary to Felch's story, it had been Occidental staff, and not its president,

i who met with a student accused of sexual assault. We regret both errors.

-Occidental has also written a lengthy letter alleging additional errors; we agreed to post it in
"‘the Comments section below. In light of their allegations of inaccuracies, we asked them to

(share the PowerPoint presentation shown to the Times. They declined.
}ml-

http;(/,www.laweekly.com/news/break-ins-and-cover-ups-at-occidental-la—tim&s-jason-felch-ﬁring-rais&s-more—questions—4535988 9/10
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Executive Summary

This Executive Summary provides an overview of our Report of External Audit
and Assessment of Title IX Policies and Procedures for Occidental College.

I. Introduction

In late March 2013, Occidental College engaged Gina Maisto Smith and Leslie
Gomez of Pepper Hamilton LLP to provide an objective and neutral audit and assessment of the
College’s response to sexual and gender-based harassment and violence under Title IX of the
Education Amendments of 1972. Shortly thereafter, in response to a complaint by Occidental
students and faculty, the U.S. Department of Education’s Office for Civil Rights (OCR) opened a
Title IX investigation of the College. The Department of Education (DOE) subsequently opened
a Clery Act investigation.' More than a year later, neither OCR nor DOE have concluded their
review.

We approach this review through the lens of our unique skill set and background
— a background that comes from working with thousands of complainants/victims/survivors over
more than four decades of our professional careers responding to sexual violence, child abuse
and other forms of interpersonal violence. Our bona fide commitment to these issues as former
prosecutors, educators, investigators and advisors is apparent from our professional histories,
board service, pro bono work and recognition from victim services agencies. We also have
extensive experience working with more than one hundred colleges and universities across the
country in assessing and improving campus responses, developing policy and procedures, and
providing education and training programs

Our work at Occidental included a period of community engagement and
education, a review of policies, procedures and practices and an evaluation of a representative
sample of past cases. We provided our initial recommendations on April 30, 2013, and they
have all been implemented in part or in full. In August 2013, based on those initial
recommendations, the College adopted an Interim Sexual Misconduct Policy, revised the
structure of the institutional response, dedicated additional resources and personnel available to
respond to sexual and gender-based harassment and violence and provided additional training
and education opportunities. Throughout our engagement, we have listened to and learned from
students, faculty, and staff and have spoken with or met with more than 100 individuals and
groups during multiple visits to campus, including June, August, September and October 2013.
This input provides the foundation for our recommendations for enhancing Occidental’s Title IX
response to sexual and gender-based harassment and violence.

While many students have chosen to share their accounts and experiences, some
members of the community who may have relevant information or perspectives to share declined
to participate in this review. We offer no criticism or rebuke to those individuals who chose not

! Except for the places where there is natural intersection, our review did not encompass the College’s
responses under the Clery Act.
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to participate, and we understand the dynamics that make such conversations unlikely to occur.
However, this left us with an insufficient foundation to make observations and conclusions in
response to specific allegations in individual cases — allegations that but for a full and fair vetting
of facts, cannot be resolved based on the mere assertion of one party to the dispute. We are
hopeful that OCR will bring resolution to the campus community by addressing the unresolved
allegations raised by OSAC. While we remain available to those who wish to be heard, we
recognize that we have gathered sufficient information to provide guidance to the College, and
this report could no longer wait.

II. The Context

As outlined in this report, a coordinated response to sexual and gender-based
harassment and violence requires integration of the following concepts:

e The complex regulatory framework, including Title IX, the Clery Act, the recently
enacted amendmerits to Section 304 of the Violence Against Women Reauthorization
Act of 2013 and other federal, state and local authority;

¢ A nuanced understanding of the dynamics of sexual and gender-based harassment and
violence and the impacts of trauma on individuals and communities; and,

e An appreciation of the unique culture, climate, policies and procedures, personnel,
resources and underlying values of an institution.

- Successful implementation must integrate these concepts to develop a coordinated and holistic

response that is compassionate, legally compliant, principled and balanced in its attention to the
welfare and safety of students, faculty, staff and community members.

In framing this report, it is important to provide an overview of the broader
context of sexual and gender-based harassment and violence on college campuses. The issues
are complex for any single institution to navigate, but in our work across the country, we have
identified many shared themes, dynamics and challenges. This report provides an informed
discussion of the complexities of the issue, which we view as a critical part of educating the
community in order to understand our observations and recommendations and to help pave a
path forward for the Occidental community.

A. The Evolving Regulatory Framework

Our review at Occidental comes at a time of increasing regulatory interest in
campus responses to sexual and gender-based harassment and violence. Key federal laws
include Title IX of the Education Amendments of 1972 (prohibiting sex discrimination by
educational institutions that receive federal funds) and implementing regulations that have the
force of law; the Jeanne Clery Act (requiring reporting of crimes, education and prevention
programs and policies and procedures for sexual assault); and, as of March 2013, Section 304 of
the Violence Against Women Reauthorization Act of 2013 (extending Clery to dating violence,

-ii-
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domestic violence and stalking). In addition, California state legislation, such as Senate Bill 967,
which was signed into law in September 2014, will impose additional legal requirements for
California campuses, including “affirmative consent” and educational and training standards.

OCR’s April 4, 2011 Dear Colleague Letter spurred increased enforcement efforts
by OCR. Those efforts, combined with unprecedented and coordinated activism by student
survivors and their allies have led to a national paradigm shift regarding the scope of institutional
responsibility to prevent and respond to sexual and gender-based harassment and violence. As
the legal framework continues to evolve, Occidental, like all colleges and universities, must
continue to adapt and incorporate the new regulatory requirements.

B. Dynamics of Sexual and Gender-Based Assault and Violence

Most incidents of harassment or violence occur between individuals known to one
another, often behind closed doors and typically without witnesses or physical evidence. The
nature of the relationship between a complainant and respondent can impact whether and when
an incident is reported. There is significant underreporting, both on college campuses and in
society at large, and there is often a delay in reporting, which can result in the loss of whatever
physical or forensic evidence may have been available at the time of the incident. Investigating
and evaluating an incident accordingly requires an assessment of the credibility of the
complainant and respondent — in other words, a word-against-word credibility assessment.

Our experience as sex crimes prosecutors evaluating thousands of word-against-
word credibility cases reveals that an effective investigation demands scrupulous rigor in fact-
gathering by individuals with appropriate training or experience, a toolkit designed to access
relevant and material information and precise documentation to support reliable decisions. The
investigation and evaluation of credibility also requires special expertise to evaluate the impact
of trauma, counter-intuitive behaviors, the impact of alcohol or other drugs, predatory, pattern
and grooming behaviors and the unique response by each and every complainant.

C. The College Context

On campus, additional factors make investigating and adjudicating complaints
more complex, and many institutions lack the resources and dedicated personnel to prevent
incidents, foster reporting, provide support and advocacy for both complainant and respondent
and investigate and adjudicate complaints promptly, thoroughly and reliably. Further,
educational institutions are often tainted with a perception that they err on the side of protecting
the institution, rather than preventing assault and harassment and protecting victims.

The very nature of a credibility determination uniformly subjects the results to
question by the non-prevailing party. Dissatisfaction with the result and questions are then
directed to the investigative or adjudicative process or implementers who evaluated the conduct.
The outcome is often challenged through an appeal, an OCR complaint or a civil lawsuit filed by
a complainant, a respondent or, in some cases, both parties.

-iii-
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III. The Context at Occidental

Attention to these issues, at Occidental College and elsewhere, is part of a
national paradigm shift in the scope of institutional responsibility to: 1) prevent sexual and
gender-based harassment and violence and 2) to respond effectively when sexual and gender-
based harassment and violence occur within the campus community. Recognizing the impact of
the national milieu, the report provides an overview of the context at Occidental as we observed
it in the spring of 2013 and during the 2013-2014 academic year.

Students and faculty have demanded reform at Occidental. We recognize and
welcome their passion and commitment. We also affirm the commitment by the College,
including significant steps already taken by President Veitch, the Board of Trustees, the Title IX
and Clery response teams, the Sexual Misconduct Advisory Board and many dedicated students,
staff and faculty.

Over the course of this engagement, two themes at Occidental have emerged
above all: a genuine commitment and dedication to “getting it right” and a stark polarization of
the community about how best to do that. This polarization is counterproductive, has damaged
the dialogue and in some cases effectively silenced members of the College community who
have expressed fear of ostracism and retaliation by either the administration or the activist
community.

Concerns expressed to us by students, staff and faculty include fears of speaking
freely, concerns that the campus dynamic is detrimental to the conversation, worries about lack
of trust between different members of the community and fears that the campus has become so
divided on this issue that the College community may not be able to work together to rebuild. A
March 26, 2014 Letter of Faculty Concern echoed these concerns, describing an “unsustainable,
adversarial deadlock” and a “failure to let go of hostility” that “becomes more damaging every
day.”

We believe that the College is at a pivotal moment, but one that has the potential
for hope and optimism. The key to achieving success at Occidental is directly tied to the
community’s ability to rebuild damaged and frayed relationships and find a way to share
common goals—preventing sexual and gender-based harassment and violence and improving
institutional responses that prioritize individual welfare and safety—but to do so in a way that is
collaborative and respectful. While we fully applaud and support achieving culture change
through activism, we worry that the very tactics used to gain attention to the issues will stand in
the way of candid and collaborative communication between activists and administrators. We
encourage the administration, faculty, staff, students, and all members of the College community
to create safe spaces for conversation that focus on inclusivity, diversity and respect for civil
discourse. This will require listening openly to fellow community members, seeking to
understand their perspective and searching for an inference of good will, rather than presuming a
negative inference.

-iy-
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IV.  The Evolution of Policies, Procedures and Practices

The College has made significant investments to address issues of sexual and
gender-based harassment and violence over the past several years. Many of these efforts have
been at the College’s own initiative, while others have been driven by steadfast pressure from
activists and student/faculty groups.

In the fall of 2011, the College convened a Sexual Misconduct Committee,
charged with making recommendations to the Dean of Students Office. The College also
reviewed recommendations from two faculty members who would later, in February 2012, assist
in forming the Oxy Sexual Assault Coalition (OSAC). In November 2012, OSAC issued a list of
“demands” to the administration regarding changes to the College’s policies, procedures and
systems related to sexual assault. The college implemented many, but not all, of these demands
over the course of early 2013. '

In March 2013, the College engaged us as external consultants to assess its
policies and procedures regarding sexual and gender-based harassment and violence. On April
30, 2013, we issued our initial recommendations directly to the College community. These
included:

1. Creation of an independent Title IX Office reporting directly to senior staff, led by a
Title IX Coordinator (Completed June 2013 — Feb. 2014)

2. Review of the current structure/use of Deputy Title IX Coordinators (Completed Spring
2014)

3. Hiring of dedicated survivors’ advocate (Completed April 2013)

4. Review of existing policies and development of a uniform policy uniting disparate
staff/student/faculty sexual harassment and misconduct policies (Uniform policy
completed August 2013; Faculty/staff procedures to be drafted)

5. Expanded training and educational programming (Completed)
6. Creation of anonymous suggestion box (Completed April 2013).

During the Summer of 2013, the College developed and implemented a
comprehensive Interim Sexual Misconduct Policy. Although OSAC faculty members declined
to participate in its development, the Interim Policy was based in part on extensive prior written
contributions to the conversation by OSAC. This revised policy also took into account
contributions by faculty and staff and was informed by a comprehensive review of applicable
law, regulation and guidance.

V. Review of Past Cases
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We have conducted an in-depth review of the available records for cases
involving a formal complaint of non-consensual sexual intercourse or sexual contact from two
academic years: 2011-12 and 2012-13, a total of seventeen formal complaints. During the
course of our review, we gathered input from a broad cross-section of individuals, which we
have aggregated for this report. Because our goal was to understand challenges and
opportunities for structural improvement, we have made general observations and have omitted
information that might identify an individual complainant or respondent.

Our review of the policies, procedures and practices and the feedback we received
from community members enabled us to identify areas of concern and make observations about
the investigative and hearing process. In the report, we discuss the timeframes for resolution, the
processes for investigations, reaching outcomes and assigning sanctions. We also offer our
observations and community feedback about interactions with administrators.

VI.  Summary of Action Steps To Date

In addition to our engagement, frank assessments and recommendations over the
past eighteen months, the College has taken what we believe to be sincere and significant steps
to enhance the level of resources and accessible information available to students, improve the
immediate responsiveness to a report of misconduct, provide education and training programs
and implement an infrastructure to respond effectively through remedies, investigation and
resolution of a report.

These actions reflect a significant commitment to respond holistically to sexual
and gender-based harassment and violence by integrating the evolving requirements of the
regulatory framework and an understanding of the dynamics of sexual and gender-based
harassment and violence into current policies, procedures and practices. These efforts, which are
focused on prevention and education as well as effective investigative and remedial responses,
reflect a commitment that goes beyond the mere “check-the-box” compliance requirements.
Consistent with the institutional values as set forth in the Interim Policy, these efforts reflect the
College’s commitment “to fostering a climate free from sexual harassment, sexual violence, and
intimate partner violence through clear and effective policies, a coordinated education and
prevention program, and prompt and equitable procedures for resolution of complaints.”?

VII. Recommended Next Steps

Noting that many of our recommendations have aiready been implemented,
reflecting the College’s commitment to improving its efforts in this area, we offer the following
additional recommendations:

A. Continued Engagement with Community Members

2 Occidental College Sexual Misconduct Policy.

-vi-
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We encourage any individual who has reported sexual or gender-based violence
to the College (anonymously or otherwise), whether or not those complainants were the subject
of an investigation or adjudication by a hearing panel, to consider reaching out to the College’s
Title IX Coordinator to address any outstanding concerns and share feedback about their
participation in the process. We have learned indirectly that there are concerns that individuals
may have been discouraged from reporting an incident of sexual misconduct under prior policies
and administration. We especially encourage those individuals who felt they were discouraged
from reporting an incident to the College or from moving forward with an investigation and
resolution to contact the Title IX Coordinator to explore current options for support,
accommodations, protective measures or resolution of a complaint.

In addition, we encourage Occidental to review all anonymous and informal
reports received for the past two years and to ensure that each complainant known to the College
receives information about resources, accommodations and current options for reporting and the
resolution of a report, both on-campus and off-campus.

B. Policy Evaluation

We recommend that the College finalize the Interim Policy. In doing so, we
recommend that the College consider: 1) clarifying and coordinating reporting responsibilities
for campus employees (faculty and staff) to integrate the multiple reporting requirements and
systems under the Clery Act (Campus Security Authority), Title IX (responsible employee),
mandatory child abuse reporting and California state law (obligations of health care
professionals); 2) drafting procedures for resolution of complaints against staff and faculty; 3)
incorporating expanded guidance from the pending regulations implementing the 2013
Reauthorization of VAWA, including the requirement that the parties may be accompanied by an
advisor of their choice; and 4) supplementing the Interim Policy with additional resource
documents, including FAQs, flow charts and a “real talk” version of the policy to reinforce
clarity and ongoing delivery of relevant information.

C. Hearing Coordinator

Although the College has continued to expand staff and dedicate resources to this
critical arena, we recommend that the College supplement the personnel and resources available
to respond to Title IX reports by hiring a permanent Hearing Coordinator to facilitate the
implementation of the Interim Policy.

D. Implementation and Internal Protocols

We recommend that the College conduct a Title IX assessment in every case. In
essence, each report made to the College through a responsible employee or designated reporting
option should immediately be shared with the Title IX Coordinator to ensure a prompt and

‘equitable review to guide informed and compassionate resolutions. A centralized response

encourages consistent application of the policy to all individuals and allows the College to
respond promptly and equitably to eliminate harassment, prevent its recurrence and eliminate its

-vii-
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effects. The centralized review process should involve an interdepartmental team, led by the
Title IX Coordinator, which may include Deputy Title IX Coordinators, student affairs/student
conduct, human resources, campus safety, health and counseling services and other necessary
College personnel. :

We recommend that the College continue to take steps to build consistent internal
operating protocols for the coordination of information and personnel. Those steps include:
identifying a Title IX response team; mapping out roles and responsibilities; outlining the
institutional sequence of response; creating first responder protocols for individuals likely to
receive a report; enhancing consistent communication and compliant responses through the use
of template forms, communications and checklists; and implementing centralized tracking and
monitoring.

E. Investigations

We recommend that the College identify a sustainable investigative model that
protects the safety of complainants and promotes accountability for respondents in the context of
fair and impartial processes. Regardless of the chosen model(s), we recommend that the College
implement consistent investigative protocols that address forensic interview practices, interviews
with the parties as well as other witnesses who may provide corroboration (or lack thereof),
preservation and collection of any physical evidence (including social media) and a synthesized
presentation of the facts for review by the adjudicator.

F. Climate Assessment

We recommend that the College consider conducting a climate assessment to
assess the effectiveness of campus procedures and identify challenges in the current campus
climate that affect the educational or employment environment or create barriers to reporting.

G. Education and Prevention

The College should designate one individual as responsible for coordinating all
College training in this area and should consider multi-disciplinary training for students, faculty
and staff. Programming for students and employees should incorporate requirements from Title
IX, the Clery Act, VAWA and other federal and state law requirements.

VIII. Conclusion

We have been impressed by the legions of passionate and dedicated individuals —
students, faculty, administrators and staff alike — who are willing to speak up, speak out and take
action against sexual and gender-based violence. Occidental, like colleges and universities
across the country, has demonstrated an evolving and increasingly better informed response to
sexual and gender-based harassment and violence and has taken steps to tend to student welfare
by revamping policies and procedures, changing personnel and structure and not hesitating to be
self-critical and open to change.

-vili-
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We live in a community of diverse ideas and beliefs. This means there may be
more than one right way to respond to sexual or gender-based harassment and violence.> Our
hope is that the meaningful participation of campus activists and community members, the steps
taken by the College, our recommendations, and the forthcoming conclusions by the DOE
provide a platform where the Occidental community can heal and rebuild trust.

At Occidental, we have sought input from all voices. We listened with an earnest
intent to hear all insights. We are particularly grateful to the individuals who candidly shared
their experiences, observations, recommendations and hopes with us. We encourage a continued
dialogue and conversation on these issues and remain available to any Occidental community
member, through the anonymous suggestion box* and/or direct communication.

In synthesizing these thoughts for the Occidental community, we brought our best
efforts, informed by our collective forty-five years of experience with sexual and gender-based
harassment and violence, the current state of the evolving law and insights gleaned from our
work on campuses across the country. We are grateful to President Veitch, the Board of Trustees
and senior leadership for entrusting us with this responsibility and for embracing the College’s
mission to provide a welcoming and safe environment for all students and employees.

* 2001 Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Third Parties - Title 1X, at iii, http://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf.

* The anonymous suggestion box is available at https:/oxy.qualtrics.com/SE/?SID=SV_8d1V3gEtészEaix.

-ix-
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I. Introduction

In late March 2013, we were engaged by Occidental College to conduct an
external policy audit and assessment regarding the College’s response to sexual and gender-
based harassment and violence under Title IX of the Education Amendments of 1972.% At the
time of our engagement, the College was working with its community to address concerns about
its response to sexual and gender-based harassment and violence. Students and faculty, through
the Oxy Sexual Assault Coalition (OSAC), were openly critical of the College’s process. Prior
to our arrival on campus, there was open campus dissension following interactions between the
President, other members of senior administration and OSAC. Nationally, the efforts of
coordinated activism by students began to take root, and the federal government, through the
United States Department of Education’s Office for Civil Rights (OCR), focused their
enforcement efforts on Title IX across the nation. Indeed, campus efforts at Occidental found a
national platform, and later that spring, OCR notified the College that it was opening an
investigation into complaints of discrimination on the basis of sex.

In April 2013, OSAC informed the Occidental community that it had filed two
federal complaints against the College. In its open letter to the community, entitled “Why is
OSAC Filing Federal Complaints against Occidental College?,” OSAC detailed its reasons for
filing two complaints: “one with the Office for Civil Rights establishing a failure to protect
women on campus and a second complaint documenting violations of the Clery Act, a law that
requires that colleges disclose reports of crime.”® On May 7, 2013, the College received
notification that OCR accepted OSAC’s complaint for investigation. Subsequently, on
September 10, 2013, the College received notification that the Department of Education’s Clery
Compliance Division (DOE) accepted OSAC’s complaint under the Jeanne Clery Disclosure of
Campus Security Policy and Campus Crime Statistics Act (Clery Act).” The College did not
receive the contents of either complaint from the Department of Education. The College has
cooperated with both reviews, but more than one year after the onset of those two investigations,
neither DOE nor OCR has concluded its review.®

We were engaged to conduct an objective and neutral external audit to bring
unbiased eyes to campus to understand the dynamics, identify challenges and offer advice,
guidance and counsel to assist the College in implementing compassionate, informed and
effective practices. To us, that meant, first and foremost, engaging the community to hear
directly from students, faculty and staff. It also meant hearing directly from victim/survivors and

* Except for the places where there is natural intersection, our review did not encompass the College’s
policies, procedures or responses under the Clery Act.

S Why is OSAC Filing Federal Complaints against Occidental College?,
http://oxysexualassaultcoalition.files.wordpress.com/2013/04/why-is-osac-filing-complaints-against-occidental.pdf,

720 U.S.C. § 1092(f).

® The College also received civil complaints by current and former students. The civil litigation was
resolved in September 2013. We were not engaged to defend the College civilly and played no role in the civil
litigation.
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OSAC - from those who were the most vocal and passionate in their criticism of the College, so
that we could understand whether, and when, the College had failed to live up to its Title IX
responsibilities. As part of our assessment, we evaluated all policies, available written
documents, response systems and protocols and the details of implementation. This task was not
unlike one that we have performed at many campuses across the country — to be open to hearing,
understanding and learning from the experiences of community members, to tend to student and
employee welfare with compassion and a nuanced understanding of the dynamics of sexual and
gender-based harassment and violence, to identify and remedy compliance concerns and to work
with the administration and community members to improve and enhance the coordination,
implementation and effectiveness of institutional responses.

Prior to our first campus visit in April 2013, we reviewed all available
information about student and survivor concerns at Occidental, including information available
on the OSAC website. Many of the concerns were not unique to Occidental — indeed, they were
the same concerns we have heard resonate across the country: survivors felt discouraged from
moving forward or reporting to law enforcement; processes were perceived as unfair to both
parties; investigations and proceedings were viewed as untimely or conducted by those without
appropriate training or experience; outcomes were changed on appeal; there were fears of
retaliation by the College or respondent; perceptions lingered that the hearing process was
ineffective; and concerns existed about Clery reporting. Our goal at Occidental was to
understand the genesis of these concerns and perceptions in order to identify how the College
could be more effective in its policies, procedures and practices.

While the concerns themselves were neither unique nor unexpected, other factors |
at Occidental were. First, we encountered intense and polarized campus dynamics and great |
distrust of the administration. This distrust was so significant that for some, the very fact that the
College engaged us meant that we could not be viewed as objective. Second, perhaps in direct
response to the polarization, some members of the community attacked our efforts and
encouraged individuals to decline to participate in our review or in any other effort by the |
College. At the outset of our engagement, during our first meeting with OSAC, we voiced our
interest in meeting with students who could share their perspectives of the process and the
College’s responses. OSAC faculty advisors told us that they would not permit us to meet with
student survivors. Over the course of the next eighteen months, we continued to seek the
engagement of students who were willing to participate. Those efforts to engage community
members are outlined in Appendix L.

We recognize and embrace wholeheartedly the concept of individual agency and
autonomy — that it is an individual choice whether to participate in a review of this nature. We
offer no criticism or rebuke to those individuals who chose not to participate, and we understand
the dynamics that make such participation unlikely to occur. However, the decision not to
participate in our review left us with an insufficient foundation to make observations and
conclusions in response to specific allegations in individual cases — allegations that, but for a full
and fair vetting of facts, cannot be resolved based on the mere assertion of one party to the
dispute. As stated by an OSAC member who refused our request to meet, “the Department of
Education is conducting an impartial investigation that will produce some useful plans for

2-
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moving forward.”® We too, are hopeful that OCR will bring resolution to the campus
community by addressing the specific allegations raised by OSAC. While we remain available
to those who wish to be heard, we recognize that we have gathered sufficient information to
provide guidance to the College, and this report could no longer wait. We also note that the
College maintains a variety of options for individuals to receive support on these matters and
encourage any individual to contact the College’s Title IX Coordinator directly to discuss
concerns, make a report or seek support and assistance.

In addition to the strained campus dynamics, since 2011, the federal government’s
enforcement strategies have become more aggressive and have shifted in tone, focus and
application during the course of our engagement. For Occidental, as for colleges and universities
across the country, the seismic plates have been shifting below the institutional foundations,
leaving many institutions, administrators and students struggling to find stable footing.

Given these dynamics, in many respects, our task was akin to navigating the
straits between Scylla and Charybdis with little hope for successful resolution. Undaunted, we
embraced our task at Occidental. We began with an intense period of community engagement,
dissected policies and procedures and reviewed all cases spanning two academic years (2011-
2012 and 2012- 2013). As detailed in this report, we met or heard from hundreds of students,
staff, faculty, parents and alumni, and reviewed thousands of pages of documents. We led
community forums, had individual conversations with and provided training to students, staff
and faculty. On April 30, we provided the College with specific recommendations about
structure and implementation, most of which were implemented on a timely basis, including
establishing a full-time independent Title IX Coordinator and a full-time confidential victim
advocate.'’ During the summer of 2013, we worked diligently to incorporate the lessons learned
from these efforts and interactions to inform our advice as to both implementation and revision
of policies and procedures.

In completing our review, we struggled with how to best capture our observations,
how to bring calm to unrest, how to reconcile law and guidance and, most importantly, how to
help the College best serve its students and employees. This report provides an overview of the
context that impacted the College, including the regulatory framework, the unique dynamics of
trauma and sexual and gender-based harassment and violence, factors common across all
institutions and those factors unique to Occidental. The College has taken significant strides and
embraced its mission to improve its policies, procedures and practices; from our perspective,
however, the College can continue to improve campus responses. In this report, we provide
provide a candid assessment and make meaningful recommendations that enhance current
policies, procedures and practices. Our hope is that this report helps the community to reconcile
the challenges facing Occidental in this very public and national conversation.

(3 ® See Appendix 1. Recognizing that OCR has received firsthand information from OSAC and other
o interested community members about their specific and individual complaints, we look forward to OCR’s findings
on these complaints so that the College may implement any required actions consistent with our recommendations.

p 1 See Section IV. C. for additional discussion about our April 2013 recommendations.

3-
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A. Scope of Engagement

As noted above, the College first engaged Pepper Hamilton LLP in March of
2013. In an April 16, 2013 letter to the community, President Veitch outlined our engagement as
follows:

I have asked Ms. Smith and Ms. Gomez to provide an honest
assessment of where we are and where we need to go. Their task
includes a period of community engagement and education, a
review of all relevant policies and procedures, and an evaluation
of our current practices for investigating and resolving reports of
sexual assault. As part of this assessment, they will review a
representative sample of cases from prior years, and will be
available to speak to any participants in those cases who wish to
do so.

We have concluded these tasks: the period of community engagement and
education; the review of all relevant policies and procedures; the evaluation of the College’s
practices for investigating and resolving reports of sexual assault; and, to the best of our ability
given the available information, the review of cases from prior years. Our review included
consideration of both written records and conversations with individuals impacted by and
involved with those cases. To be clear, we were not tasked with reinvestigating prior matters or
commenting on the validity of the outcomes or sanctions. Rather, we reviewed past cases to
understand how policies and procedures were implemented in practice, and to incorporate
lessons learned from that review into policies, procedures and implementation moving forward.
Indeed, our review of past cases directly informed our approach to the development of the
Interim Policy adopted in August 2013, revised procedures, the structure of systems, the
necessity and role of personnel (Advocate, Interim Title IX Coordinator, and Hearing
Coordinator) and the content of training to support effective implementation of Occidental's Title
IX response.

In any review, our goal is to understand the unique challenges faced by students,
staff and faculty so that we may assist institutions in developing or enhancing compassionate and
compliant institutional responses to sexual and gender-based harassment and violence. As noted
above, we interviewed, spoke with, or received feedback from more than 100 individuals. A list
of the individuals/groups who provided the foundation for our recommendations is attached to
this report as Appendix I1.

Since April 2013, the majority of our work at Occidental has focused on
supporting effective implementation of Occidental’s Title IX response to sexual and gender-
{7 based harassment and violence. During the past 18 months, we have provided ongoing advice,
— including specific recommendations, and the College has implemented many of those
recommendations in a timely and responsive manner. After our April 2013 campus visits, we
returned to the Occidental campus multiple times, including June, August, September and
October 2013. During those visits, we met with a broad cross-section of individuals tasked with

-4-
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responding to allegations of sexual and gender-based harassment and violence, to provide
education and training, enhance our understanding of how policy has been implemented at
Occidental and importantly, to provide advice to develop coordinated systems that effectively
implement the institutional response. We also met with community members, including faculty,
staff, students, parents, trustees and alumni, in open forums and individual meetings (both in
person and by telephone or email communication). Those conversations informed the draft of
the Interim Policy in August 2013 and our ongoing efforts to assist the College in responding to
the immediate needs of community members. In addition, we conducted multiple training
sessions for those College employees charged with implementing the response to sexual
misconduct, including faculty and staff interested in serving on hearing boards or serving as
advisors, to ensure that the College was positioned to effectively respond to ongoing cases. We
also spoke with first-year students and parents as part of the 2013 Orientation. Since October
2013, we have continued to remain engaged with the College and have provided advice about the
implementation of Title IX responsibilities.

B. Our Background and Qualifications

In the context of higher education, we bring a unique background and skillset that
comes from advocating for thousands of complainants/victims/survivors.'' Together, we have
dedicated more than four decades of our professional careers to responding to sexual violence,
child abuse and other forms of interpersonal violence, including domestic violence, dating
violence, stalking, kidnapping and homicide. As prosecutors, we observed firsthand the need for
improved systems, expanded resources, comprehensive training and education and the
development of fair and impartial processes for investigation and resolution that incorporate an
understanding of the impacts of trauma on a victim. As educators, consultants and advisors, our
service to institutions is based on the depth and breadth of our experience. As a direct outgrowth
of working with thousands of victims of interpersonal violence in the context of the law, our
advice and counsel are informed by our deep understanding of the dynamics of sexual and
gender-based harassment and violence and the impacts of trauma on individuals and
communities. Our commitment to these issues and to supporting victims of sexual and gender-
based harassment and violence within the context of fair and impartial processes is evident in our
professional histories, our continued pro bono work, our board service and our multiple
community awards from victim services agencies. "

Over the past several years, colleges and universities nationwide have engaged in
the proactive — and at times, reactive — assessment of policies and implementation practices
related to issues of sexual and gender-based harassment and violence. Educational institutions
have sought to evaluate their compliance with complicated and ever-evolving law and guidance,

"' We recognize that language is both individual and value-laden. While we intentionally use the term
complainant in our teaching and writing, we recognize that many individuals choose to use the terms victim or
survivor.

2 Qur professional biographies are available online:
Gina Maisto Smith: http://www.pepperlaw.com/LegalStaff Preview.aspx?LegalStaffKey=1024 and
Leslie M. Gomez: http://www.pepperlaw.com/LegalStaff Preview.aspx?LegalStaffKey=1025.

-5-
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and to improve the effectiveness of institutional responses. We have had the opportunity to work
with over one hundred private and public institutions across the country in shaping policy,
structuring systems, supporting effective implementation and delivering training and education
programs. We have also had the opportunity to work directly with the DOE, OCR and the
White House Task Force, and to present educational and training programs through the Clery
Center and other professional organizations dedicated to improving campus responses to sexual
and gender-based harassment and violence. We are committed to changing the conversation
with respect to campus responses by building the framework to develop compassionate, trauma-
informed and compliant practices that tend to the individual needs of students and employees.
Indeed, we start our work at each institution by “flipping the lens” and viewing policies,
procedures and practices from the student perspective. The lessons learned from student
perspectives at campuses across the country inform our observations and recommendations.
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I1. The Context

In framing this report, it is important to provide an overview of the broader
context of sexual and gender-based harassment and violence on college campuses. The issues
are complex for any single institution to navigate, but in our work across the country, we have
identified many shared themes, dynamics and challenges. This section provides an informed
discussion of the complexities of the issue, which we view as a critical part of educating the
community in order to understand our observations and recommendations and to help pave a
path forward for the Occidental community.

As outlined later in this report, a coordinated response to sexual and gender-based
harassment and violence requires integration of the following concepts:

e The complex regulatory framework, including Title IX, the Clery Act, the recently
enacted amendments to Section 304 of the Violence Against Women Reauthorization
Act of 2013 and other federal, state and local authority;'?

e A nuanced understanding of the dynamics of sexual and gender-based harassment and
violence and the impacts of trauma on individuals and communities; and,

* An appreciation of the unique culture, climate, policies and procedures, personnel,
resources and underlying values of an institution.

Successful implementation must integrate these concepts to develop a coordinated and holistic
response that is compassionate, legally compliant, principled and balanced in its attention to the
welfare and safety of students, faculty, staff and community members.

A. The Regulatory Framework: Title IX: Law vs. Guidance

Title IX provides: “[n]o person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance.”'* Title IX is
accompanied by implementing regulations, 34 C.F.R. § 106, which have the force and effect of
law. The implementing regulations require that a school publish a non-discrimination

" Appendix I1I contains an overview of the relevant regulatory framework, including Title IX, the Clery
Actand VAWA.

420 U.S.C. § 1681(a).
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statement; aplpoint a Title IX Coordinator;'® and adopt grievance procedures that are prompt
and equitable. '’

In addition to the implementing regulations, OCR has issued additional written
guidance. Some of those documents have been designated as “significant guidance documents.”
These documents provide policy guidance to assist schools in meeting their Title IX obligations.
The most notable early guidance is the 2001 Revised Sexual Harassment Guidance (“2001
Guidance”).'® In more recent years, the April 4, 2011 Dear Colleague Letter (“2011 DCL”) and
the April 29, 2014 Questions and Answers on Title IX and Sexual Violence (“Title IX Q&A”™)
have been designated as significant guidance documents.'® These guidance documents are not
law; nor are they intended to add requirements to applicable law. However, they purport to
provide information and examples to inform educational institutions about how OCR evaluates
compliance with legal obligations under Title IX.° The Bulletin on “Agency Good Guidance
Practices” (GGP) sets forth general policies and procedures for developing, issuing and using
guidance documents, which include the provision that significant guidance documents do not
create legally binding requirements.?'

This distinction is critical to understanding the current national dialogue about
compliance. Many of the concepts in the significant guidance documents address
implementation and practical matters. They provide general expectations about an institution’s
response in the form of “shoulds,” but they do not provide specific standards of care or, for that
matter, a yardstick by which an institution may measure its efforts. The expansion of these
significant guidance documents has resulted in a complex labyrinth of quasi-compliance

'*34 CF.R. § 106.9.
'$34 C.F.R. § 106.8(a).
'734 C.F.R. § 106.8(b).

'® The 2001 Guidance replaced the 1997 Sexual Harassment Guidance: Harassment of Students by School
Employees, Other Students, or Third Parties. 62 Fed. Reg. 12,034 (Mar. 13, 1997). The 1997 guidance was “the
product of extensive consultation with interested parties, including students, teachers, school administrators, and
researchers” and the document was made available for public comment. 2001 Guidance. The 2001 Guidance was
also published in the Federal Register, at 62 Fed. Reg. 66,092 (Nov. 2, 2000), and was available for public comment.
The 2001 Guidance is available at http://www?2.ed.gov/about/offices/list/ocr/docs/shguide.pdf .

'% Links to these and other guidance documents from OCR are available in Appendix I'V: Links to Federal
Law, Regulations and Guidance re: Sexual and Gender-Based Harassment and Violence, Dating Violence, Domestic
Violence and Stalking,

% See 2011 DCL atn. 1.

2! Good Guidance Practices (GGP) are maintained to ensure that guidance documents of Executive Branch
departments and agencies are: developed with appropriate review and public participation, accessible and
transparent to the public, of high quality and not improperly treated as legally binding requirements. Moreover,

GGP clarify what does and does not constitute a guidance document to provide greater clarity to the public. All
offices in an agency are expected to follow these policies and procedures. 72 Fed. Reg. 16 (Jan. 25, 2007).

-8-
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requirements. While GGP notes that “guidance documents used properly can channel the
discretion of agency employees, increase efficiency, and enhance fairness by providing the
public clear notice of the line between permissible and impermissible conduct while ensuring
equal treatment of similarly situated parties,” GGP further observes that “experience has shown,
that guidance documents also may be poorly designed or improperly implemented” and “may not
receive the benefit of careful consideration accorded under the procedures for regulatory
development and review”. ** In the context of an unrelated regulatory agency, one federal court
noted:

The phenomenon we see in this case is familiar. Congress passes a broadly
worded statute. The agency follows with regulations containing broad language,
open-ended phrases, ambiguous standards and the like. Then as years pass, the
agency issues circulars or guidance or memoranda, explaining, interpreting,
defining and often expanding the commands in regulations. One guidance
document may yield another and then another and so on. Several words in a
regulation may spawn hundreds of pages of text as the agency offers more and
more detail regarding what its regulations demand of regulated entities. Law is
made, without notice and comment, without public participation, and without
publication in the Federal Register or the Code of Federal Regulations.?

In the Title IX context, the significant guidance documents call for institutions to
conduct an adequate, reliable, and impartial investigation of complaints;** to designate
reasonably prompt timeframes for the major stages of the complaint process;” to provide
bilateral and equitable access to the policies and procedures (e.g., both the complainant and the
respondent should be given periodic status updates, receive notification of the outcome and be
informed of the right to appeal);?® and to apply a preponderance of the evidence standard.?’
Under the guidance documents, once an educational institution has notice of a sexual harassment
or violence allegation, it must promptly take steps to protect the complainant and the campus
community as necessary, including taking interim steps while the investigation is pending.28
Examples of interim remedies may include no-contact orders, adjustments to academic schedules

2272 Fed. Reg. 16 (Jan. 25, 2007).

2 Appalachian Power Co. v. EPA, 208 F.3d 1015, 1020 (D.C. Cir. 2000).
34 C.F.R. § 106.8(b); see also 2011 DCL at 9-12.

%2011 DCL at 12-13.

% Id at 12-13.

7 1d at9-11.

B1d at 15,
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or living arrangements as appropriate, academic support, providing counseling or emotional
support and allowing for other equitable solutions or responses for both parties.*’

The guidance also instructs institutions to provide education and prevention
programs;°° to provide general training for all campus community members as to the school’s
policies and procedures; and to provide specific training for implementers and adjudicators
relating to the school’s grievance procedures and its proper response to complaints of sexual
harassment and sexual violence.’'

B. Federal Enforcement

Under Title [X, any individual can file a complaint with OCR alleging a violation
of Title IX. The OCR Case Processing Manual (CPM) outlines OCR’s procedures with respect
to the acceptance, evaluation and resolution of a complaint.*> Upon receipt of a written
complaint, OCR evaluates a complaint to determine whether OCR has sufficient information to
proceed to investigation; this includes a determination whether OCR has subject matter and
personal jurisdiction and whether the complaint was timely filed.*®> If OCR accepts a complaint
for investigation, it provides notice to the educational institution of the complaint’s allegations
(broadly), but OCR does not provide the institution with the specific details of the complaint or,
in many instances, the names of the individuals involved. The complaint itself is not shared with
the educational institution.

In the 2001 Revised Sexual Harassment Guidance, OCR emphasized the
importance of discretion and judgment:

One of the fundamental aims of both the 1997 guidance and the revised guidance has
been to emphasize that, in addressing allegations of sexual harassment, the good
Jjudgment and common sense of teachers and school administrators are important
elements of a response that meets the requirements of Title IX.

A critical issue under Title IX is whether the school recognized that sexual harassment
has occurred and took prompt and effective action calculated to end the harassment,
prevent its recurrence, and, as appropriate, remedy its effects. If harassment has occurred,
doing nothing is always the wrong response. However, depending on the circumstances,
there may be more than one right way to respond. The important thing is for school
employees or officials to pay attention to the school environment and not to hesitate to

® Id. at 15-17.
® Jd. at 14-15.
' Id. at 4, 7-8, 12; Title IX Q&A at 38-42.

32 The CPM can be found at http://www2.ed.gov/about/offices/list/ocr/docs/ocrcpm.html.

* OCR Case Processing Manual, Article 1.

-10-
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respond to sexual harassment in the same reasonable, commonsense manner as they
would to other types of serious misconduct.*

Under this lens, enforcement efforts since 2001 have been guided by the following principle:
“OCR always provides the school with actual notice and the opportunity to take appropriate
corrective action before issuing a finding of violation.”** Moreover, the effectiveness of an
institution’s response is based on a reasonableness standard.>¢

Following the April 4, 2011 Dear Colleague Letter, however, the enforcement
scheme at OCR has evolved. The 2011 DCL styled itself as a call to action, calling upon
institutions to review their policies and implement changes as needed. It also served as a catalyst
for a significant increase in Title IX complaints. Representatives from OCR have publicly
acknowledged a significant increase in sexual harassment and sexual violence complaints in the
post-secondary context; indeed from 2012 to 2013, OCR noted an 88% increase in complaints of
sexual violence in the post-secondary context. Equally as important, OCR has acknowledged a
political priority in responding to sexual violence complaints, noting that any sexual violence
complaint received, even if not timely filed, will trigger a compliance review under Article V of
the CPM. And, as of April 2014, OCR shifted its long-term practice regarding confirmation of
open investigations and now publicizes a weekly list of all active investigations.

The current compliance environment is interpretative at best — the lens being used
by OCR goes far beyond the “musts” of the law and implementing regulations and strays into the
“shoulds” of the guidance documents. This has the effect of creating heightened expectations by
students and communities across the country about what is legally required for Title IX
compliance. For example, many institutions comply with the requirements of the implementing
regulations: they promulgate a notice of non-discrimination, designate a Title IX coordinator
and have prompt and equitable grievance procedures. While the first two requirements are fairly
self-evident, what constitutes prompt and equitable has become fodder for significant variations
in interpretation across the country.

As an example, Occidental College had, and continues to have, a Title IX
Coordinator who exercises oversight of all reports, investigations and resolutions of sexual and
gender-based harassment and violence. Occidental also had, and continues to have, a notice of
non-discrimination. And, as outlined in Section IV of this report, Occidental had, and continues
to have, grievance procedures for the investigation and resolution of Title IX complaints. The
policies and procedures, which have been updated regularly in accordance with the evolving
guidance, seek to provide prompt and equitable process. Each of these concepts — prompt and
equitable —has been a moving target as OCR has focused on the implementation of the grievance

¥ 1d ativ.

% 1d at vi.
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procedures. Most recently, we have observed a schism between the enforcement philosophy of
regional offices and the national office.”’

Because of the interpretive elements of the current compliance environment, any
experienced outside consultant — or OCR - could review any institution’s policies, procedures
and practices and find that the institution, for one reason or another, was not in compliance with
Title IX. We need look no further than recent resolution agreements that have found current
non-compliance based on discrete provisions of policies and procedures. At one institution,
OCR noted that “changes are necessary to ensure the safety of”” students based on the following:

¢ policies and procedures do not make clear that interim measures (including academic
adjustments and housing changes as necessary) are not only available but will be
provided;

e policies and procedures state that the Title IX Coordinator will make a determination of
whether the University has jurisdiction over allegations of conduct that occurred off
campus, rather than state that the policy covers all allegations of off-campus sexual
harassment/violence that have effects in the University’s educational setting;

e policies and procedures have inappropriate restrictions on the ability of the parties to
discuss the investigation and proceedings with others (including friends) who may
provide them with support and/or assistance during the process;

¢ policies and procedures do not state that the processing of any related matters (such as
other issues arising under the student code of conduct) will not delay the prompt
resolution of a complaint.*®

It is difficult to understand how these elements, each of which could fairly be characterized as
nuances in language, phrasing and interpretation impact overall compliance, or for that matter,
student safety in the context of a school’s good faith and comprehensive efforts to embrace its
Title IX goal to eliminate, prevent and address the effects of sexual and gender-based harassment
and violence. When viewed through this lens, the compliance rubric seems like an overly
technical application of guidance — guidance that by its very nature does not have the force of
law.

We support OCR’s goals to enforce civil rights, eliminate prohibited conduct,
prevent its recurrence and address its effects. We further concur with the efforts to develop
trauma-informed practices and thorough, reliable and fair investigations and adjudications. We

7 OCR has 12 regional offices across the country and a national office in Washington D.C.

% See Press Release, U.S. Department of Education Finds Tufis University in Massachusetts in Violation of
Title IX for Its Handling of Sexual Assault and Harassment Complaints (Apr. 28, 2014),
http://www.ed.gov/news/press-releases/us-department-education-finds-tufts-university-massachusetts-violation-title-
ix-.
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are concerned, however, that the current compliance rubric does not provide clear standards of
care or benchmarks with which to measure compliance. Moreover, given the complexities of
word-against-word credibility cases, we recognize the subjective interpretation and perspective
that individual complainants and respondents bring to this dialogue. A school’s implementation
is subject to criticism not only based on the perceptions of a complainant or other individuals but
also based on the subjective and individual interpretation by OCR in both the national and
regional offices.

C. The Evolving Regulatory Framework

Since the College engaged us, the regulatory framework has continued to evolve.
Following the March 2013 enactment of Section 304 of the Violence Against Women
Reauthorization Act of 2013, the DOE engaged in negotiated rulemaking through the spring of
2014. The DOE finalized the rules in October of 2014 and have set an implementation date of
July 2015. In January of 2014, President Barack Obama convened the White House Task Force
to Protect Students from Sexual Assault, and on April 29, 2014 the White House Task Force
released Not Alone: The First Report of the White House Task Force to Protect Students From
Sexual Assault.*® While this document is advisory in nature and has no binding legal authority, it
nonetheless sets forth the federal government’s expectations regarding campus responses. In
addition, OCR has continued to release significant guidance documents, most notably the April
29, 2014 Questions and Answers on Title IX and Sexual Violence.

In addition to these federal initiatives, the California legislature has just passed
legislation that impacts the institutional response to sexual misconduct on college campuses.*’
California Senate Bill 967 requires that schools that receive state funds for student financial aid
adopt sexual assault policies that contain certain elements, including an affirmative consent
standard for determining whether consent was given by the complainant and a preponderance
standard for determining whether the elements of the complaint have been proven. The bill also
eliminates defenses based on the accused’s or complainant’s intoxication or incapacity or failure
by the accused to take reasonable steps under the circumstances to determine whether the
complainant affirmatively consented. Also required are policies and protocols comporting with
best practices and professional standards regarding investigation, notice, witness protection,
institutional supervision, training, and confidential reporting. Finally, SB-967 requires that
institutions enter into partnerships with existing on-campus and community organizations and
provide comprehensive prevention and outreach programs to educate students on the affirmative
consent standard and institutional policies on sexual assault, domestic violence, dating violence,
and stalking. The bill passed the legislature on August 28, 2014, was enrolled on September 2,
2014, and was signed by the governor on September 28, 2014.

¥ Not Alone is available at https://www.notalone.gov/assets/report.pdf.

0 SB-967 (2014), An act to add Section 67386 to the Education Code, relating 10 student safety,
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB967#.
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As the laws and guidance continue to evolve, Occidental, like all colleges and
universities, must continue to adapt and incorporate the new federal and state law, regulations
and guidance.

D. The Dynamics of Sexual and Gender-Based Violence

It is important to frame this discussion with an understanding of how the
dynamics of sexual and gender-based harassment and violence inform campus responses. Most
incidents of harassment or violence occur between individuals known to one another, often
behind closed doors and typically without witnesses or physical evidence. The nature of the
relationship between a complainant and respondent can impact whether and when an incident is
reported. There is significant underreporting, both on college campuses and in society at large,
and there is often a delay in reporting, which can result in the loss of whatever physical or
forensic evidence may have been available at the time of the incident. Investigating and
evaluating an incident, therefore, requires an assessment of the credibility of the complainant and
respondent — in other words, a word-against-word credibility assessment.

Our experience as sex crimes prosecutors who have evaluated thousands of word-
against-word credibility cases reveals that an effective investigation demands scrupulous rigor in
fact gathering by individuals with appropriate training or experience, a toolkit designed to access
relevant and material information and precise documentation to support reliable decisions. The
investigation and evaluation of credibility also requires special expertise to evaluate the impact
of trauma, counter-intuitive behaviors, the unique response by each and every complainant, the
impact of alcohol or other drugs, and the use of predatory, pattern and grooming behaviors by a
respondent.

The very nature of a credibility determination uniformly subjects the results to
question by the non-prevailing party. Indeed, in 100% of credibility cases, at least 50% of the
constituencies involved will be dissatisfied with the result. That outcome dissatisfaction is not
only directed at the individual who caused the harm but also at the investigative or adjudicative
process or implementers who evaluated the conduct. The outcome is often challenged through
an appeal, an OCR complaint or a civil lawsuit filed by a complainant, a respondent or, in some
cases, both parties.

E. The College Context

In both the educational and law enforcement setting, there is a wide range of skill,
competence, experience and training of investigators and adjudicators. The criminal justice
system and the courts have long grappled with the dynamics of sexual, domestic and dating
violence and there is an evolving body of law designed to address what we know about the
nature of sexual assault cases. Over the past four decades, societal understanding has evolved
aided by the efforts of experts in the field of sexual and gender-based violence. Consequently
the law too eventually evolved to include what we have learned from those with training and
experience. The resulting statutes and case law address concepts regarding: sufficiency of the
evidence (the word alone of a complainant in a sexual assault case is sufficient to convict); rape
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shield laws regarding the prohibitions against and the limitations on the use of a complainant’s
sexual history; appropriate consideration of evidence of pattern, plan or intent based on other
relevant misconduct by a respondent; the importance of evidence related to a victim’s initial
disclosure of abuse; and more general principles of notice and an opportunity to question or
challenge information. As a consequence of this framework, there are expectations created from
knowledge of the subject matter as it is treated in the criminal justice process, that permeate
college processes. While OCR outlines key differences between a criminal investigation and a
Title IX investigation, the underlying behaviors alleged and the nature of the harm caused by a
sexual assault is the same whether it be viewed through a civil rights or criminal rubric.
Although the same procedural protections and legal standards necessary in the criminal justice
context may not be applicable in the educational context, the same rigor of fact-gathering and
analysis of the conduct using thorough, impartial, fair and reliable process must be maintained in
both contexts.

Despite this foundational principle, there are significant differences between Title
IX investigations and responses in the college setting and law enforcement investigations and
responses under state or federal law. First and foremost, under federal law, educational
institutions are required to take action in response to all reports of sexual or gender-based
harassment or violence. In contrast, law enforcement officials can decline to investigate or
charge in any matter. As OCR most recently noted,

[While a criminal investigation is initiated at the discretion of law
enforcement authorities, a Title IX investigation is not discretionary; a
school has a duty under Title IX to resolve complaints promptly and
equitably and to provide a safe and nondiscriminatory environment for all
students, free from sexual harassment and sexual violence. Because the
standards for pursuing and completing criminal investigations are different
from those used for Title IX investigations, the termination of a criminal
investigation without an arrest or conviction does not affect the school’s
Title IX obligations.*'

We have learned from our travels across the nation that while there are some jurisdictions that
will investigate a word-against-word credibility case, there are many other jurisdictions that will
not investigate or prosecute these matters. This has left complainants with only one viable
option to redress alleged harm — campus processes.

Second, when law enforcement officials, prosecutors and courts decline to charge
or find that a sexual assault occurred, they have immunity for the exercise of judgment in the
reasonable execution of these responsibilities. Educational institutions do not have the discretion
to pass; nor is there the protection equivalent to immunity in the reasonable execution of Title IX
responsibilities. As noted above, where there is dissatisfaction with the process or the outcome,
campuses are often faced with an OCR complaint or a civil lawsuit by the parties. By contrast,

! Title IX Q&A, F-2, at 27.
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in the law enforcement context, there is no similar mechanism to test the exercise of discretion to
investigate or prosecute based on the investigator or prosecutor’s lack of quality, training,
education or experience. Similarly, it is impossible by law to challenge judicial decisions of not
guilty based upon the quality, training, education or experience of a jurist. Put simply, law
enforcement officials, prosecutors and courts may pass on charging a sexual assault and they
have immunity for the exercise of judgment in the reasonable execution of these responsibilities.
Educational institutions do not have the discretion to pass nor is there the protection equivalent
to immunity in the reasonable execution of Title IX responsibilities.

Third, as noted, campuses are investigating conduct that may, at its heart, violate
criminal statutes. Because of this, we are often asked, why don’t colleges call the police when
there is an assault on campus? When colleges conduct campus investigations and there is no
parallel law enforcement investigation, a common misconception is that colleges are
intentionally choosing not to report incidents to law enforcement. Under federal law, however, it
is an adult complainant’s decision to notify or decline to notify law enforcement of the
incident.*? Further, OCR has noted: “Title IX does not require a school to report alleged
incidents of sexual violence to law enforcement, but a school may have reporting obligations
under state, local, or other federal laws.”* Thus, colleges who respect an individual
complainant’s autonomy and decision to not share a report with local law enforcement are
operating within the parameters of federal law and in a manner that is trauma-informed and
cognizant of the dynamics of sexual and gender-based harassment and violence. This is a nuance
that is generally not captured in the analysis of college processes by the media and others.

Fourth, in order to be fair and equitable, sexual and gender-based violence |
investigations require a thorough exploration of the facts, consideration of medical and forensic
information and the ability to access relevant evidence and compel cooperation of witnesses.
Most educational institutions do not have access to the same toolkit as law enforcement
professionals: a toolkit that involves subpoena power, access to forensic labs and expertise, a
dedicated commitment of resources and personnel, investigating grand juries, and other
significant assets. Colleges often find themselves investigating sexual assaults without the
requisite tools and evaluating allegations with only partial information.

Fifth, the dynamics of campus responses are complicated by the institutional
structure and framework. In the criminal justice system, separate and distinct entities are tasked
with each step of the process: the police department for emergency response and investigation;

the prosecutor’s office for additional investigation, charging authority and prosecution; a defense

attorney for legal representation and advocacy for a defendant; a judge or jury for adjudication
and sanctioning; a probation, parole or corrections department for enforcing and monitoring
sanctions; an independent court for evaluating appeals; a victim advocate for confidential
assistance for victims; community agencies for crisis response, support and advocacy, and many

“2 Section 304 of the VAWA (Pub. Law 113-4).

“ Title IX Q&A, F-2, at 27.
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more specialists in the process. In contrast, in the educational setting, the institution is required
to be all things to all people — to foster a climate that prevents incidents and fosters reporting; to
provide support and advocacy for a complainant and a respondent; to provide an impartial,
reliable and thorough investigation; to provide prompt and equitable grievance procedures; and
to provide impartial adjudication and appeal. Many institutions lack the resources and dedicated
personnel to effectively separate and fulfill each of these roles. Consequently, the requirements
of Title IX create baked-in irreconcilable perceptions of conflict in the context of word-against-
word credibility cases.

Lastly, educational institutions are often tainted with a perception of institutional
bias, meaning that if and when they do err, they are presumed to have done so to protect the
institution. Rather than attribute the failure to a lack of training, lack of subject matter expertise
or lack of competency, the negative inference is that the institution acted out of institutional self-
interest. There is little effort today to recognize the good intentions of individual administrators
or to work collaboratively to educate and transform current practices. To be clear, there are
certainly examples across the country of bad actors, but in our experience, not every institutional
or administrative failure should be viewed through this lens. The concept of institutional
betrayal, however, is one that has been broadly applied in the current national debate.

What we are observing at Occidental and across the country is that the DOE
enforcement efforts are requiring colleges and universities to engage in investigating sexual
violence at a level that is not currently exercised or required by law enforcement. Moreover, the
DOE is requiring colleges to provide thorough impartial and equitable evaluations of facts
without the necessary tool kit that would enable colleges to access important and material
information in assessing word-against-word credibility cases — like text messages, Facebook
posts, physical evidence, surveillance capacity and the cooperation of uncooperative witnesses.
The campus process is limited by time, resources, and the power to gather important information
given that their investigations are limited by the voluntary participation of the witnesses. These
limitations expose college and university processes in every case to the accusation of unreliable
findings.

While the DOE’s goal is noble, and we agree wholeheartedly with the
requirements of education, training and thoroughness of investigations, the national conversation
and DOE enforcement efforts fail to take into account the tremendous complexity of the issues
and the context, level of resources and toolkit needed, privacy considerations and other

impediments to requiring educational institutions to subsume a criminal justice function.

Colleges and universities are designed to educate— it is what they do well. Their most effective
responses lie in prevention, education and the shifting of campus climate and culture. The more
we force colleges and universities to act like prosecutors and courts, the less we enable them to
carry out their underlying academic mission, particularly given the inevitable erosion of trust and
faith in an institution when they assume a role outside of their core competencies and mission to
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decide word against word credibility cases of sexual and gender-based harassment and
. 44
violence.

F. The Paradigm Shift

Attention to these issues, at Occidental College and elsewhere, is part of a
national paradigm shift in the scope of institutional responsibility: 1) to prevent sexual and
gender-based harassment and violence, and 2) to respond effectively when sexual and gender-
based harassment and violence occur within the campus community. The causes of this shift are
many and include the April 4, 2011 Dear Colleague Letter, targeted enforcement efforts by OCR,
high profile regulatory and civil actions against institutions, and the unprecedented and
coordinated activism of student survivors and their allies. Having spent most of our professional
careers prosecuting sexual violence, domestic violence and child abuse, we understand firsthand
the personal fortitude and tremendous courage complainants have demonstrated in coming
forward to publicly share their experiences through first-person accounts, and we applaud their
efforts to seek change. Their contributions to this conversation are invaluable and have helped |
reframe the dialogue, changing the focus from mere compliance to a coordinated conversation |
that integrates compliance with compassion, continuity of care and prevention. Their lens |
highlights the significant individual and community impacts of sexual and gender-based
harassment and violence and the need for informed and sensitive institutional responses.

The positive aspects of this activism are significant and have helped to
dramatically increase national awareness about a critical topic. One perhaps unintended effect,
however, is that the nationally coordinated activism appears, in some instances, to have elevated |
the movement and the cause over individual responses or solutions. The concern is that
relationships and communications between activists and administrators become adversarial,
rather than collaborative, and we remain mired in disputes, rather than seeking effective
resolution. This tension is palpable at many institutions across the country. As an example,
consider the intentional and coordinated media campaign, described by one activist in the
national movement as, “Everything we did was very intentional with an eye to the press.”*> The
activist described a careful approach to the media campaign, noting, “We want to control the
entire narrative.”*® As described recently by a reporter in Harper’s blog:

* In reconciling the inherent challenges in investigating sexual and gender-based harassment and violence,
dating violence, domestic violence and stalking in the educational setting, we have long advocated for a shift in the
structure of campus responses that incorporates a regional advocacy, investigation and adjudication center, similar to
the multi-disciplinary approach used in child advocacy centers. These regional centers could provide access to
dedicated advocacy, forensic examination services, trauma-informed interviews by external, trained and experienced
investigators. A complainant could choose to share the interview with law enforcement agencies and/or educational
institutions. The regional centers could also provide an independent, neutral and experienced adjudicator.

i * Jay Caspian Kang, Ending College Sexual Assault, HARPERS (Sept. 9, 2014), available at
' http://harpers.org/blog/2014/09/ending-college-sexual-assault/.

b “1d
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That narrative follows a simple, yet compelling structure: A
student is sexually assaulted. When she gathers up the courage to
report the crime to her administration, she is met with indifference
or outright resistance. A shockingly callous quote from law
enforcement or a campus administrator is almost always
included.*’

Indeed, the author credits the activists for successfully “mount[ing] a stunning media campaign
— outing accused sexual assailants before any investigation had taken place, and casting
universities and their administrators as callous, craven enablers of campus rape cultures — that
eventually led to the creation of the White House Task Force.”*®

The resulting media hailstorm, while spotlighting the issue, has further
exacerbated the tensions on college campuses. In some instances, colleges have been supportive,
and at times, protective, of administrators and of the institution. When speaking publicly on
these issues, their responses have had the perhaps unintended consequence of alienating activists.
And so the cycle begins with administrators and activists taking sides, rather than identifying the
shared goals all of us espouse: to eliminate sexual and gender-based harassment and violence,
prevent its recurrence and address its effects.

We note that the media coverage in this arena, while a critical part of raising
consciousness and confronting challenging contexts, has sometimes missed the mark. While
there are many talented journalists shining the spotlight on these issues, not all take the time to
become fully informed about the complex dynamics, the conflicting laws and the challenges in
implementation. Moreover, the media attention is not always unbiased. Many outlets have taken
a strong and, at times, uninformed position, to the detriment of many - complainants, respondents
and administrators. One reporter in this arena has admitted to “certain leanings in his reporting,”
noting that “I approach this knowing that very few women file false rape reports and that none
really have anything to gain from talking to me.”* The author of the Harper’s article presents a
different perspective, observing that the reporter’s style is “to go straight for what he calls the
‘WTF moment’ in which a school’s alleged response to a survivor’s report goes far beyond the
pale.”*® In many instances, the school is constrained by the Family Educational Rights and
Privacy Act (F ERPA),5 "and is therefore unable to comment or correct the factual record, even ;
where there are factual inaccuracies. The author concludes, “The veracity of these ‘WTF |

47 Id
48[d. |
49 Id
S0 Id

5120 U.S.C. § 1232¢; 34 C.F.R. Part 99.
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‘ moments’ is hard to confirm, but they make for good headlines, attract hundreds of comments,
i and have sparked a he-said/she-said battle between universities and survivors.”*

| The media coverage at Occidental has been no exception. Although the
Occidental community has absorbed the impact of pervasive media coverage, our hope is that
this report, campus community efforts and the OCR findings will assist the College in re-
engaging in a spirited yet informed and respectful process of reconciliation and resolution.

) %2 Jay Caspian Kang, Ending College Sexual Assault, HARPERS (Sept. 9, 2014), available at
B http://harpers.org/blog/2014/09/ending-college-sexual-assault/.

20-

Exhibit 26, Page 32




Pepper Hamiltonip @ o

ar Law

I11. The Context at Occidental

Recognizing the impact of the national debate surrounding the appropriate
response to sexual and gender-based harassment and violence in higher education, this section
provides an overview of the context at Occidental as we observed it in the spring of 2013 and
during the 2013-2014 academic year. At Occidental, students and faculty demanded reform.
Their passion and commitment to these issues is evident. Given our professional background,
we welcome efforts to seek change across the nation on behalf of victim/survivors. We
recognize the cultural and climate issues that impact society’s response to sexual and gender-
based harassment and violence, and we know that there is much work to be done, not only on
college campuses, but also in law enforcement and the criminal justice context. As a nation, we
are plainly not yet where we need to be. In many respects, the failures of the criminal justice
system have been pushed down onto college campuses, and colleges are tasked with
investigating, evaluating and adjudicating crimes that law enforcement declines to prosecute.

We also recognize, however, the strong commitment by institutions across the
nation, including at Occidental, to be self-reflective and responsive, to seek community
engagement and feedback and to reframe and enhance institutional responses. At Occidental, we
have observed a strong commitment by the College, President Veitch, the Board of Trustees,
senior leadership, the Title IX and Clery response teams, the Sexual Misconduct Advisory Board
and the many dedicated students, staff and faculty who have taken earnest and significant steps
to implement meaningful changes. We recognize that, as outsiders to the College, we are
newcomers to the conversation and to the Occidental community. As such, we appreciate the
fact that our lens is not colored by the perception of institutional betrayal or past failures.

We tried to understand that perception, however, as our goal in any review is to
consider all perspectives within a campus community — those of students, faculty, staff and, in
particular, those who have intersected with the College’s processes. Over the course of this
engagement, two themes have emerged above all: 1) the commitment and dedication by all to
“getting it right”; and 2) the stark polarization of the community that has resulted based on
disagreement as to how to do that. In our view, this polarization has impeded effective
collaboration and damaged the trust among individuals on all sides of this issue. This
polarization has in some cases effectively silenced many members of the community, and it is
counterproductive to embracing and working through the tension and challenges of this timely
and necessary conversation. We note that Occidental did not get to this divisive place overnight;
nor does Occidental exist in a vacuum.

We heard, loudly and clearly, the voices of many students, staff and faculty who
expressed a desire to participate in the conversation about sexual and gender-based harassment
and violence at Occidental. While some were content to leave the conversation in the hands of
those leading the conversation, whether activists or administrators, others have expressed the

_desire to actively participate in the conversation, but have hesitated to do so out of fear and

apprehension. Some expressed fear of retaliation by the administration. Others, including
faculty, staff and students, expressed fear of being ostracized or publicly attacked by the activist
community. Concerns expressed to us by students, staff and faculty include:
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e “Students are generally very active and not scared to share their experiences, but now
students and administrators feel cornered.”

e “The campus dynamic is detrimental to the conversation.”
e “The environment causes students to feel triggered and stressed.”

e “One student described the fear that his opinion would not match that of the popular
narrative, so he has stopped speaking.”

e “Both sides pointing fingers has created an environment where students who would
like to be part of the debate are not able to if they have any difference in thinking.”

e “The strong advocates who are involved will continue to handle this in a way that
does not allow the conversation or the process of handling this difficult issue to grow
or move forward. This involves several discussions and individuals and they all need

to be considered.”

o “Staff and faculty are afraid to speak freely for fear of being ostracized or pilloried.”
e “Recognition that administrators do not have ill intentions, but that attacks on them
have become so personal that the dialogue can get caught up in defensiveness rather
than turning to the process and framework.”
silence the voices of survivors.”

e “Pride in students standing up even though the College publicly shamed a survivor.”

e “Discussion about this issue is more focused on attacking rather than solving the
problem and has created privacy problems for involved parties.”

\
' e “The administration doesn’t take this seriously; they are doing whatever they can to
e “Fear that the campus climate has become so poisonous and distrustful about this
issue that we will not be able to work together to rebuild.”

e “Lack of trust between different members of the community.”

e “Worry that the communications gap between constituents on the campus is going to
be much more difficult to bridge than people think — we are a very divided
community with some significant wounds”

e “There are two camps, you are either in the OSAC (Oxy Sexual Assault Coalition)
camp or not.”

bs e “Polarization of points of view, most of it driven by personality conflicts.”
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e “There is a culture of fear on the campus — fear to express a view that is contrary to
OSAC. This fear exists in faculty, in administrators and in students and has changed
the course of education at Oxy.”

We include this representative sampling of concerns and observation to shine a
light on how Occidental’s campus dynamics have eclipsed the potential for candid dialogue and
meaningful change, and in some aspects, have created a challenging environment for students
who are unable to navigate the conflict. We also heard concerns that some members of the
Occidental student body, including African-American women and members of the LGBTQ
community, have been marginalized and excluded from this conversation. We find these
dynamics unfortunate in that they serve no one, least of all the students whose safety and welfare
is a priority for us all.

On March 26, 2014, members of the faculty issued a “Letter of Faculty Concern”
to their fellow faculty members. This letter echoes many of the same observations and concerns
shared with us through the anonymous suggestion box and in direct conversations over the
course of the past 18 months. In particular, the letter describes “a sense that our faculty
participation in College issues is becoming increasingly unproductive.” Further, while
recognizing that “several of the issues currently on our minds might only have emerged through
direct and forceful confrontation,” the letter notes that “the animosity and polarization that now
characterize our participation have put the College in a dangerous position.” The letter further
states that “[it] seems to us that we now find ourselves in an unsustainable, adversarial deadlock,
and that our failure to let go of hostility and work our way toward constructive solutions
becomes more damaging every day.” While recognizing “the serious and important work on the
part of faculty to improve our institution,” the letter concludes with the hope that “all of us return
to constructive, cooperative forms of engagement that cultivate a deep sense of multicultural
community.”

The College is at a pivotal moment of transition, a moment that has the potential
for hope and optimism. The conversations happening on college campuses, in board rooms, in
the media and at the highest levels of state and federal government are critical to achieving
culture and climate change. Our concern at Occidental, however, is that the conversations on
campus are fragmented, rather than collaborative, and there is a risk that the adversarial nature of
the dialogue will impede progress in achieving this change. We are also concerned that there
may be little incentive on the part of activists to seek a collaborative relationship. We fully
applaud and support achieving culture change through activism, but we worry that the very
tactics used to gain attention to the issues will stand in the way of candid and collaborative
communication between activists and administrators.

The key to achieving success at Occidental is directly tied to the campus
community’s ability to rebuild damaged and frayed relationships and to find a way for all parties
to the conversation to collaborate in seeking to identify shared and common goals: preventing
sexual and gender-based harassment and violence and facilitating institutional responses that
prioritize student welfare and individual and campus safety. In short, the next steps for this
community include a transformative approach that replaces an adversarial relationship with a
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collaborative partnership, and moving toward an improved future rather than remaining mired in
the past. We encourage the College and community members to create safe spaces for
conversation that prioritize inclusivity, diversity of view and respect for civil discourse. This
requires listening openly to our fellow community members, seeking to understand their
perspective, and searching for an inference of good will, rather than presuming a negative
inference.

The community dynamics at Occidental are broader than sexual and gender-based
harassment and violence, and frankly, they are beyond our skill set to completely and effectively
remedy. As we noted earlier, our climate observations are based on our campus visits and
experiences in the spring of 2013 and the 2013-2014 academic year. We note that the climate
appears to have been relatively quiet this fall, but we remain concerned about the community’s
ability to transcend the past difficulties. As recently as September 17, 2014, OSAC members
referred to a “culture of retaliation and hostility” on campus.>> We have also observed continued
concerns by students, staff and faculty who decline to engage in conversation or campus efforts
because of fear of OSAC’s response. We hope that the significant steps taken by the College
over the past 18 months and the hard work invested by those community members pressing for
needed change may be seen as a sign of a shared commitment to these issues and earnest steps
toward improved and effective policy and practice that tends to the welfare of students, staff and
faculty. As the College’s work continues, we encourage community members to seek
reconciliation, to listen intently to one another and to endeavor to give each other an inference of
good faith. The students you serve deserve nothing less.

53 See OSAC Facebook Page, https://www.facebook.com/osacoalition,
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IV.  The Evolution of Policies, Procedures and Practices

Over the past several years, the College has invested significant energy, resources
and personnel to addressing issues of sexual and gender-based harassment and violence affecting
students, staff and faculty on campus. Some of these actions have been at the College’s own
initiative. Others have been in response to campus community members who have steadfastly
kept attention focused on the issues of sexual and gender-based harassment and violence. This
section provides an overview of the evolution of policies, procedures and practices and prior
recommendations to the College.

While the College has long had the required elements of the law in place —a
dedicated Title IX Coordinator, a notice of non-discrimination and prompt and equitable
grievance procedures to respond to allegations of sexual and gender-based harassment and
violence- the College’s ongoing efforts to improve its policy, procedures, practices, resources
and personnel reflect the active incorporation of evolving law and guidance, community
feedback and a commitment to student welfare through coordinated and compassionate practices.

A. 2010-2011

During the 2010-2011 academic year, the College maintained separate policies for
sexual harassment and sexual assault. The Sexual Harassment Policy, administered by the
Department of Human Resources, applied to the reporting, investigation and resolution of
complaints involving sexual harassment, through the use of Designated College Officers
(DCOs). The Sexual Assault Policy, administered by the Dean of Students Office, applied to the
reporting, investigation and resolution of incidents of sexual assault involving students, through
the use of Campus Safety and designated administrators in student affairs.

During this time frame, Dr. Maryanne Horowitz, Professor of History, served as
the Title IX Officer, a position she held since 1993. As the Title IX Officer, Dr. Horowitz
supervised and trained the DCOs and Advisors, who were available to assist the parties involved.
Dr. Horowitz also received notification of sexual assault complaints, although Dr. Barbara
Avery, Dean of Students and Vice President of Student Life, oversaw their investigation and
adjudication.

In the fall of 2010, the College undertook an assessment of its existing Sexual
Assault and Sexual Harassment Policies. The College retained the National Center for Higher
Education Risk Management (NCHERM), a consulting firm that serves institutions of higher
education, to provide an external and objective assessment and recommendations regarding its
policies and procedures. The College also convened an internal Sexual Assault Working Group,
which was comprised of administrators and students.**

** The Sexual Assault Working Group included: Dominic Alletto (Assistant Director, Intercultural
Community Center), Matthew Calkins (Director, Emmons Health and Counseling Center), Jacob Copithorne -
(student athlete), Chelsea Duncan (student and Program Assistant, Project SAFE), Dimitri Groce (student and
member of Black Student Alliance), Cassidy Isch (Community Director, Residential Education and Housing
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The Sexual Assault Working Group was tasked with examining issues
surrounding sexual assault on campus and making recommendations to the Dean of Students
Office about how to improve the College’s policies and procedures. The Working Group issued
a written Report and Recommendations identifying the following issues of concern:

e Faculty/staff are not fully aware of their obligations if a student reports an incident of
sexual assault to them.

o Students are not fully aware of their options if they are sexually assaulted.

e Drunk sex is considered part of the college “hook up” culture and not considered rape
by most.

e Students do not understand “effective consent.”
e Students do not make formal complaints of sexual assault for many reasons, one of
them being that they do not want to “ruin” lives, due to the automatic expulsion

sanction.

e The appeals process goes to a single administrator to make the final decision, which
may place undue pressure on one individual.

e The appeals panel has too much authority to change the outcome.

e Sexual assault prevention discussions tend to be heteronormative and not inclusive of
LGBTQ audience members.>’

As a result of the work of the Working Group and the recommendations by
NCHERM, the College made significant changes to policies and procedures in the fall of 2011
(outlined below).

B. 2011-2012

In July 2011, the College appointed Associate Dean of Students Dr. Erica O’Neal

‘Howard as Title IX Coordinator. Moving the Title IX Coordinator from a faculty position to an

administrative position was based on: 1) recommendations by NCHERM; and 2) concerns
raised by students regarding the potential barrier to reporting caused by having a former, current
or prospective professor involved in the oversight of a report.

Services), Sarah Mofford (student and participant in Vagina Monologues), Assistant Dean of Students Tamara Rice
(Chair) and Dale Widoff (Athletics).

% Sexual Assault Working Group 2010-2011 Report and Recommendations (undated).
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In the fall of 2011, the College convened a Sexual Misconduct Committee,
comprised of administrators, faculty members and students.® This Committee was charged with
examining issues of sexual misconduct at Occidental and making recommendations to the Dean
of Students Office. The Sexual Misconduct Committee issued a set of written recommendations
that included educational programming and training recommendations, development of an
advocate program, enhanced visibility and access to anonymous reporting, addition of an
opportunity for participation in restorative justice/informal process and removal of “zero
tolerance” terminology that-could be negatively associated with automatic expulsion.®’

The College also reviewed specific recommendations from Professors Caroline
Heldman and Lisa Wade, faculty members who would later assist in forming the Oxy Sexual
Assault Coalition (OSAC).*® OSAC, officially formed on February 14, 2012, describes its
mission on its webpage: “to raise awareness of the sexual assault epidemic, and to advocate for
best polic;gs and practices that provide for a safe and equitable student experience at Occidental
College.”

On November 2, 2011, the College implemented a Sexual Misconduct Policy to
incorporate the recommendations made by NCHERM, the Sexual Misconduct Committee and
Professors Heldman and Wade. Key changes in the policy included:

¢ Unification of separate sexual harassment and sexual assault policies into one

uniform policy and grievance procedure for students (sexual harassment involving
faculty and staff continued to be addressed separately);

grievance procedure and institute sanctions;

e Modification of the investigative model to use two investigators;

e Expansion of the role of the Title IX Coordinator to monitor each stage of the
%8 The Sexual Misconduct Committee included: Assistant Dean of Students Tamara Rice, Dominic Alletto
(Assistant Director, Intercultural Community Center), Matthew Calkins (Director, Emmons Health and Counseling
Center), Assistant Dean Ella Turenne, Roberta Dacus (Lead Nurse Practitioner, Emmons Health and Counseling
Center), Caroline Heldman (Associate Professor of Politics), Thalia Gonzalez (Assistant Professor of Politics),
Bianca Di Marcello (student, Program Assistant, Project SAFE), Audrey Logan (Program Assistant, Project SAFE),
Maurice Judge (student, KOXY radio host) and Alana Murphy (student).
|

57 Sexual Misconduct Committee Recommendations — 2011-2012 (undated).

%8 Caroline Heldman & Lisa Wade, Sexual Assault on Campus: Overview and Best Practices, prepared for
President Jonathan Veitch, Occidental College (Oct. 3,2011). At the time, Professors Heldman and Wade wrote:
“Adjudicators may be less likely to find guilty perpetrators ‘guilty’ under a zero-tolerance policy for rape if it means

expulsion. A graduated penalty system (e.g. suspension with required counseling) may allow for a more nuanced
response, and may prevent future rapes (at our institution and others) by focusing on perpetrator rehabilitation.”

%9 0SAC's Efforts — Timeline, http://oxysexualassaultcoalition.wordpress.com/timeline/.
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e Removal of penal code definitions for rape and sexual battery and move to tiered
system of prohibited conduct: non-consensual sexual contact and non-consensual
sexual intercourse;

e Removal of automatic expulsion sanction and imposition of discretionary, graduated
sanction system (and subsequent removal of “zero tolerance” language based on
recommendation of Sexual Misconduct Committee);

o Reframing of the 2010 definition of consent to recognize non-verbal forms of
communication in the 2011 definition:

o 2010 Sexual Assault Policy definition, in relevant part: Both parties who have
the capacity to act freely must receive verbal agreement or physical
cooperation for sexual contact to be considered consensual under this Policy.
Both parties who have the capacity to act freely must receive verbal
agreement and positive physical cooperation for sexual intercourse to be
considered consensual under this Policy.

o 2011 Sexual Misconduct Policy definition, in relevant part: Consent can be
given by words or actions, as long as those words or actions create mutually
understandable clear permission regarding willingness to engage in (and the
conditions of) sexual activity.

e Narrowing of the definition of incapacitation to require a more discerning evaluation
of a person’s ability to give consent, based on the person’s ability to make reasonable
decisions rather than simply equating intoxication with incapacitation.

In May 2012, OSAC completed an evaluation of the College’s sexual assault
policies, practices and programming using “promising practices from academic scholarship, the
Department of Justice, and feedback from Oxy students who have experienced the process.”®
Those recommendations provided a foundation for many changes enacted by the College in 2012
and 2013.

C. 2012-2013

In the fall of 2012, at the request of Dean Avery, Assistant Dean of Students
Tamara Rice and Assistant Director Dominic Alletto developed a Sexual Assault Education
Strategic Plan. This plan reviewed the recommendations of the Sexual Assault Working Group,
the Sexual Misconduct Committee and OSAC in order to assess implementation of those
recommendations. Dean Howard also requested that Jennifer Heetderks, Counselor, Emmons
Health and Counseling Center, and Lead Nurse Practitioner Roberta Dacus submit a proposal for |
an Advocacy Program and a Coordinated Community Response Team. Finally, Mr. Alletto and |

8 Occidental College Sexual Assault Policy Evaluation (May 15, 2012).
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Dr. LaMesha Carter, Visiting Fellow, Division of Student Affairs, commissioned a presentation
by the California Coalition Against Sexual Assault and a subsequent report on the development
of a Coordinated Community Response Team.

On November 6, 2012, OSAC issued a list of “12 Demands” to the Occidental
administration: 1) remove the automatic appeals language from the policy; 2) reinstate consent as
verbal consent in the policy; 3) establish a permanent Sexual Assault Advisory Committee; 4)
return the Title IX Coordinator position to the faculty; 5) inform the campus of all changes to the
sexual misconduct palicy; 6) double the size of Project SAFE and give program assistants more
decision-making authority; 7) use the College’s crime alert system to inform the campus of
reported sexual assaults; 8) distribute a detailed annual sexual misconduct report; 9) establish a
24-hour sexual assault hotline; 10) provide annual Peace Over Violence training to all staff
involved in the sexual assault process; 11) provide annual Peace Over Violence training to all
student leaders; and, 12) bring Peace Over Violence to orientation for the next five years.®'

As reflected elsewhere in this letter, the College implemented many, although not
all, of these demands, albeit not as quickly as some had hoped. With respect to the policy
demand to remove the automatic appeal, on January 4, 2013, the College amended the grounds
for appeal and removed a challenge to the sanction as a permissible ground. This effectively
removed the “automatic appeals language” from the policy. Further, in the spring and fall of
2013, the College: established a Sexual Assault Advisory Committee, titled the Sexual
Misconduct Advisory Board; elevated the Title IX Coordinator position to a full-time and
independent position outside of the Student Affairs Division; doubled the size of Project SAFE;
established a 24/7 hotline; provided Peace Over Violence training to many; and informed the
College community of all changes to policy in a direct and transparent manner.

In February 2013, the College commissioned the Sexual Assault Task Force,
comprised of administrators, faculty and students. The Task Force was created, in part, to
provide a space for open dialogue to seek agreement on issues that had served to divide and
polarize the community in the wake of campus discussions about the College’s response to
sexual misconduct. On March 21, 2013, the Task Force held a town hall meeting. The Task
Force met regularly through the spring but was disbanded in May 2013. Despite the good
intentions of the Task Force, the prevailing view is that the Task Force did not function as
effectively as possible given the incendiary campus climate in the spring of 2013.

In March 2013, the College engaged our services as external consultants to assess
the College’s policies and procedures regarding sexual harassment and assault. As noted earlier,
in mid-April 2013, OSAC announced that it was filing two federal complaints. On April 30,
2013, in response to the community’s request for direct access to our conclusions, we issued our
initial recommendations directly to the community.62

¢ http://oxysexualassaultcoalition.wordpress.com/2012/11/06/osac-dozen/.

52 A copy of our April 30, 2013 report and recommendations is attached as Appendix V.
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Our initial recommendations included:

1. Creation of an independent Title IX Office, with a direct report to a member of Senior
Staff and/or the President, an interim full-time Title IX Coordinator (to be followed
by a national search for a permanent position) and appropriate administrative
support;

(Position created June 2013; Interim Title IX Coordinator appointed in June
and August 2013; Permanent Title IX Coordinator appointed February 2014)

2. Review of the current structure and use of Deputy Title IX Coordinators,
(Completed Spring 2014)

3. Hiring of a dedicated advocate for survivors of sexual assault and other forms of
sexual misconduct;

(Completed April 2013)

4. Review of existing policies and development of uniform policy that unites the
disparate policies on sexual harassment for faculty, sexual harassment for staff,
sexual harassment for students, and sexual misconduct policy for students,;

(Uniform policy completed August 2013; Faculty and staff procedures in process
of being drafted)

5. Expanded training and educational programming for the 2013-14 school year;
(Completed)

6. Creation of an anonymous suggestion box on the Sexual Assault Resources & Support
website to allow all individuals equal access to voice their concerns and ideas

(Completed April 2013).

In response to our recommendations, on June 4, 2013, the College appointed Dr.

Irene Girton, Associate Dean of the College and Department Chair, Music, as the Interim Title
IX Coordinator. Dr. Girton had previously served as a Deputy Title IX Coordinator for two
years. During the summer of 2013, Dr. Girton oversaw the continued resolution of active cases
reported to the College late in the spring semester. Dr. Girton also assisted in the drafting and
implementation of the current Interim Sexual Misconduct Policy. Unfortunately, due to health

i considerations, Dr. Girton stepped down from this position prematurely in late summer, and

i former sex crimes prosecutor and consultant Lauren Carella was appointed as Interim Title IX
Coordinator in late August 2013.

poi
LT
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D. 2013-2014
1. Interim Sexual Misconduct Policy

During the summer of 2013, the College, with our assistance, worked diligently to
draft a comprehensive Interim Sexual Misconduct Policy. Conversations with students, faculty
members and staff members and interviews of implementers informed this effort. On August 23,
2013, the College implemented an Interim Sexual Misconduct Policy, which integrated the
Sexual Misconduct and Sexual Harassment Policies into one uniform policy that applies to the
entire community, including faculty, students and staff. This Interim Policy was informed by our
initial review of past cases and the contributions of many Occidental community members, as
outlined in the President’s August 23, 2013 letter to the community.*® Importantly, although
OSAC faculty members declined to participate directly in the policy review process, in framing
the policy, we considered the prior extensive written contributions of OSAC to this conversation,
including lessons learned from the Survivor Stories,** Why is OSAC F iling Title IX and Clery
Federal Complaints Against Occidental College,®® Promising Practices,*® the Occidental
College Sexual Assault Policy Evaluation®” and written policy revisions proposed by OSAC.®
We also considered information provided by faculty and staff as to internal operating procedures,
implementation in practice and the handling of past cases. Finally, the Interim Policy was
informed by a comprehensive review of applicable law, guidance and relevant enforcement
actions, including voluntary resolution agreements and letters of findings from recent regulatory
actions. While not legally binding, these agreements provided a road map to issues deemed
critical to compliance by OCR.

Recognizing the importance of community acceptance to effective
implementation, the College intentionally implemented an Interim Policy. In drafting the Interim
Policy, we sought to capture the most effective and promising practices we have seen in our
extensive policy work with educational institutions. The College intended that the Interim Policy
serve as a platform for the Sexual Misconduct Advisory Board and the new Title IX Coordinator

83 Jonathan Veitch, 4 Letter to the Campus Community (Aug. 23, 2013), hitp:/www.oxy.edu/presidents-
office/letter-campus-community. :

% hitp://oxysexualassaultcoalition.wordpress.com/survivor-stories-2/.

8 Why is OSAC Filing Federal Complaints Against Occidental College?,
http://oxysexualassaultcoalition.files.wordpress.com/2013/04/why-is-osac-filing-complaints-against-occidental.pdf.

% Caroline Heldman & Lisa Wade, Sexual Assault on Campus: Overview and Best Praclices, prepared for
President Jonathan Veitch, Occidental College (Oct. 3, 2011).

¢ Occidental College Sexual Assault Policy Evaluation (May 15, 2012).

8 Reworked Policy and Procedure September 25, 2012, as presented to President Veitch on November 6,
2012, and shared with us by Professors Danielle Dirks, Caroline Heldman and'Lisa Wade on April 23, 2013.
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to engage the community in conversation. This process contemplated the evaluation of
discretionary policy concepts about which there were diverse perspectives at Occidental.

As outlined in Presideﬁt Veitch’s August 23, 2013 letter to the community, the
policy:

* recognizes the importance of respect for the autonomy and agency of
complainants;

¢ seeks to remove barriers to reporting by delineating confidential resources and
promoting ease of access to reporting options;

e provides a balanced approach to protect individual and community safety;
e recommends a sanction of suspension or expulsion for sexual assault; and,

¢ reinforces the College’s commitment to faimess and equity for all parties
involved.

The foundation of the policy is a centralized process that begins with an initial assessment by the
Title IX Coordinator and trained administrators. The policy provides community members an
opportunity to pursue a formal disciplinary or an “informal” remedies-based resolution process,
expanding the College’s ability to respond to prohibited conduct in a manner consistent with its
Title IX responsibilities. The policy also provides an expanded discussion of resources,
including: interim measures and accommodations available to all community members;
increased protection for community members through expanded definitions of sexual
harassment, sexual assault and more specific forms of prohibited conduct, including: harm to
others and stalking; refined and expanded definitions of consent, coercion and incapacitation; a
commitment to encouraging bystander engagement and intervention; amnesty provisions for
personal use of alcohol and drugs to encourage reporting; and time frames for all major stages of
investigation and resolution.*

The Interim Policy represents the best efforts of the College to integrate the
federal compliance requirements in a manner that is trauma-informed, fair and impartial.”® The

 Many of the policy revisions were included to incorporate the anticipated requirements of Section 304 of
the Violence Against Women Reauthorization Act of 2013, enacted in March 2013 with an effective date of March
2014. Our recommendations in this regard have been informed by our professional expertise in this area. Over the
past several months, we have had the opportunity to serve the U.S. Department of Education’s Negotiated
Rulemaking Committee on the amendments to the Violence Against Women Act. Gina Smith was asked to serve as
expert to advise the Subcommittee on Prevention/Training/ Education and Leslie Gomez was asked to serve as an
expert on the Subcommittee on Stalking.

7 For more information about trauma-informed responses, see The Importance of Understanding Trauma-
Informed Care and Self-Care for Victim Service Providers, http://www.justice.gov/ovw/blog/importance-
understanding-trauma-informed-care-and-self-care-victim-service-providers.
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Interim Policy was informed by individual perspectives, community feedback and the dynamics
of trauma and sexual and gender-based harassment and violence. It will continue to be an
iterative document and will continue to evolve on an annual basis. We are confident that OCR’s
review of this Interim Policy will acknowledge the care and attention to the law, the guidance
and the input of all community members, including the OSAC recommendations. Indeed, we
note that the White House Task Force released a policy checklist in April 2014 that
recommended language for inclusion in campus sexual misconduct policies. Occidental’s
Interim Policy, implemented six months before the White House Task Force report, already
incorporated the component parts of the White House Task Force’s policy checklist.”

2. Staffing

Since April 2013, the College has significantly expanded the professional
resources available to assure a coordinated and integrated approach to sexual and gender-based
harassment and violence. The College implemented dedicated resources at each level of the
institutional response: a Survivor Advocate to provide confidential advocacy for student
survivors; a dedicated Title IX Coordinator to oversee and provide education, prevention and
training programs, oversee the investigation and resolution of reports, assure compliance with all
aspects of Title IX and VAWA, and provide for consistent application of the Interim Policy; a
Hearing Coordinator to facilitate the hearing process; and a Clery Coordinator to oversee the
College’s compliance with Clery reporting responsibilities. In addition, the College has hired a
new Chief of Campus Safety and a new General Counsel; both are integral to the implementation
and oversight of the Interim Policy.

In April 2013, the College created a full-time Survivor Advocate position to
provide 24/7 confidential support to students. The Survivor Advocate, Naddia Palacios, provides
confidential crisis support and resource options to students who experience sexual violence of
any kind. Ms. Palacios provides survivors with on-campus and off-campus resources and
supports survivors in navigating the path the survivor chooses for recovery. The Survivor
Advocate’s services include assisting survivors with all steps of the Oxy adjudication process,
case management and accompanying survivors to rape treatment centers and medical services 24
hours a day. The Survivor Advocate is certified as a Sexual Assault Counselor/Advocate under
California law and provides legally protected confidentiality.

"\Checklist for Campus Sexual Misconduct Policies (Apr. 2014),
https://www.notalone.gov/assets/checklist-for-campus-sexual-misconduct-policies.pdf. The Not Alone website not
contains additional policy guidance regarding the role of the Title IX Coordinator,
https://www.notalone.gov/assets/role-of-title-ix-coordinator.pdf, interim and supportive measures for victims, |
https://www.notalone.gov/assets/interim-and-supportive-measures.pdf, and definitions of prohibited conduct, |
https://www.notalone.gov/assets/definitions-of-prohibited-conduct. pdf. |
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In early September 2013, just prior to the beginning of the fall semester, the
College appointed Lauren Carella as the new Interim Title IX Coordinator. Ms. Carella, a
former sexual assault prosecutor from Pennsylvania, actively worked to resolve cases that were
reported late in the spring of 2013, in a timely manner. Several factors contributed to delays in
these cases including: the difficulty in scheduling given the impact of summer break on the
availability of witnesses, investigators and panel members; the volume of cases reported late in
the semester; the transition of the Title IX Office to an independent and at that time not yet fully
resourced office; and Dr. Girton’s sudden and unexpected unavailability.

In October 2013, the College hired Cherie Scricca to serve as the Hearing
Coordinator under the Interim Policy. Previously, Dr. Scricca served as an independent
consultant to colleges, universities and higher education professional associations, advising them
on compliance-based concerns, organizational strategy, product development and service
diversification. Before coming to Occidental, Dr. Scricca held leadership positions at: the
University of Southern California; University of Maryland; University of California, Berkeley;
Golden Gate University; University of California, Hastings College of the Law; and Minnesota
State University, Mankato.

In February 2014, after a national search, the College hired Ruth Jones as the
permanent Title IX Coordinator. Ms. Jones previously served as a Professor of Law and
Associate Dean for Scholarship at the University of the Pacific, McGeorge Law School. She has
also served as a staff attorney for the National Organization for Women (NOW) Legal Defense
and Education Fund, where she pursued litigation, legislative advocacy, writing and public
speaking on women's rights, and as an Assistant District Attorney in the New York County
District Attorney’s Office, where she prosecuted domestic violence and child sexual abuse cases.
Ms. Jones is an accomplished author and lecturer on issues related to sexual and gender-based
harassment and violence. A copy of Ms. Jones’ curriculum vitae is attached as Appendix VI.

In June 2014, with funds from a grant from the U.S. Department of Justice’s
Office on Violence Against Women (OVW), the College hired Karla Aguilar as the full-time
Project S.A.F.E. Program Coordinator and Prevention Program Specialist. In this role, Ms.
Aguilar plans, coordinates and administers activities related to the goals of the OVW grant,
namely, developing and coordinating data collection, participating in OVW training workshops
and preparing and distributing program materials. She is also responsible for coordinating and
implementing prevention programming and bystander intervention training and assisting with the
Coordinated Community Response Team (CCRT). Before coming to Occidental, Ms. Aguilar
worked with the Los Angeles Conservation Corps and the American Civil Liberties Union’s
Reproductive Justice Project. She also currently volunteers as a certified sexual assault
coordinator/advocate at Peace Over Violence and is certified in domestic violence training. Ms.
Aguilar has a master’s in social work from the University of Southern California.

In August 2014, the College hired full-time General Counsel Leora Freedman.
Ms. Freedman previously served as University Counsel in the Chancellor’s Office in the

California State University system, where she was responsible for both the San Bernardino and
Stanislaus campuses. At CSU, she served as a member of the Academic/Student Affairs team
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and as an expert resource in the areas of student conduct and international programs. Ms.
Freedman is a graduate of Wesleyan University and UCLA School of Law, after which she
clerked for the Honorable Harry L. Hupp of the United States District Court for the Central
District of California. Before joining CSU, Ms. Freedman practiced law in the private sector,
and then served on the staff of Public Counsel, where she was the directing attorney for the
Homelessness Prevention Law Project and the Consumer Law Project.

In August 2014, the College created a full-time position to coordinate the
College’s reporting responsibilities under the Clery Act. Veronika Barsegyan, the College’s new
Clery Coordinator, has prior legal experience as a legal manager, paralegal and legal assistant.
Ms. Barsegyan has also worked as a financial analyst and premium auditor, spending
considerable time on auditing and verifying records and data. Ms. Barsegyan has a B.A. from
UCLA and a J.D. from the University of West Los Angeles.

In September 2014, the College hired Victor Clay to serve as the Chief of Campus
Safety. ‘Mr. Clay is a 28-year veteran of the Los Angeles County Sheriff’s Department, where he
spent three years of service focused on the nine campuses of the Los Angeles Community
College District. His service also included stints as a patrol deputy, training officer, sergeant,
watch commander and SWAT team member. Most recently, Mr. Clay held a managerial
position at Cooke Protective Services, where he was responsible for executive and estate
protection details for highly sensitive assignments.
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V. Review of Past Cases

Our review of cases encompassed two academic years: 2011-2012 and
2012-2013. We conducted an in-depth review of all formal complaints of non-consensual sexual
intercourse or non-consensual sexual contact that proceeded to resolution through an
investigation and/or hearing panel. In 2011-2012, there were ten formal complaints: eight
involved a complaint of non-consensual sexual intercourse and two involved a complaint of non-.
consensual sexual contact. In 2012-2013, there were seven formal complaints that met these
criteria: six involved a complaint of non-consensual sexual intercourse and one involved a
complaint of non-consensual sexual contact.

The terms non-consensual sexual intercourse and non-consensual sexual contact
encompass a broad range of behavior. Under the Sexual Misconduct Policy in effect between
2011-2012 and 2012-2013, non-consensual sexual intercourse was defined as: “any sexual
intercourse, however slight, with any object, by a man or woman upon a man or a woman, that is
without consent and/or by force.” Sexual intercourse included: “vaginal penetration by a penis,
object, tongue or finger; anal penetration by a penis, object, tongue, or finger, and oral copulation
(mouth to genital contact or genital to mouth contact), no matter how slight the penetration or
contact.” Non-consensual sexual contact was defined as: “any intentional sexual touching,
however slight, with any object, by a man or a woman upon a man or woman, that is without
consent and/or by force.” Sexual contact included: “intentional contact with the breasts, buttock,
groin, or genitals, or touching another with any of these body parts, or making another touch you
or themselves with or on any of these body parts; any intentional bodily contact in a sexual
manner, though not involving contact with/of/by breasts, buttocks, groin, genitals, mouth or
other orifice.”

The following tables outline the outcomes, sanctions, appellate outcomes and time
frames for the seventeen matters.

Overview of Formal Complaints of Non-Consensual Sexual
Intercourse or Non-Consensual Sexual Contact between 2011-2102 and 2012-2013

Table 1: Findings of Responsibility

Prohibited Outcome Sanction Timing Appeal Timing to
Conduct to Resolution
Outcome of Appeal

Non-consensual Responsible Expulsion 47 days Appeal denied 10 days
Sexual : '
Intercourse
Non-consensual Responsible Expulsion 42 days Appeal granted; 32 days
Sexual Sanction modified
Intercourse to 2 yr suspension

(Later expelled for

another complaint)
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Outcome

Sanction

Timing
to

Timing to
Resolution

Outcome

of Appeal

Non-consensual Responsible Expulsion 133 days* None N/A
Sexunal
Intercourse
Non-consensual Responsible  Expulsion 59 days Appeal denied 35 days
Sexual
Intercourse
Non-consensual Responsible Expulsion 176 days* Appeal denied 27 days
Sexual
Intercourse
Non-consensual Responsible  Expulsion 136 days* Appeal denied 139 days**
Sexual
Intercourse
Non-consensual Responsible One 62 days Appeal denied 3 days
Sexual semester
Intercourse y suspension
Non-consensual Responsible One 59 days Appeal granted; 14 days
Sexual semester Sanction modified
Intercourse suspension by rescinding
suspension
New sanction: 50
hours community
service and
educational project
Non-consensual Responsible Sanction 86 days None N/A
Sexual imposed at
Intercourse end of
‘ senior year;
Restricted
from any
participation
in campus
and alumni
activities for
one-year
post
graduation;
Educational
sanctions
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Table 2: Admissions of Responsibility by Respondent

Prohibited Outcome Sanction Timing Appeal Timing to
Conduct to Resolution
Outcome of Appeal
Non-consensual Admission  One 27 days None N/A
Sexual Contact by the semester (Later expelled on
Respondent  probation another matter)
Non-consensual  Admission  One 8 days None N/A
Sexual Contact by the semester
Respondent  probation
Non-consensual Admission  Three 55 days None N/A
Sexual Contact by the months (Later expelled for
Respondent  disciplinary another complaint)
probation

Table 3: Findings of Not Responsible

Prohibited Outcome Sanction Timing Timing to
Conduct to Resolution

Outcome of Appeal
Non-consensual Not None 52 days Appeal denied 13 days
Sexual Responsible
Intercourse
Non-consensual Not None 43 days None N/A
Sexual Responsible (Immediately
Intercourse expelled on a

concurrent matter)

Non-consensual Not None 48 days Appeal denied 20 days
Sexual Responsible
Intercourse
Non-consensual Not None 135 days* Appeal denied 121 days**
Sexual Responsible
Intercourse
Non-consensual Not None 109 days* Appeal filed and 29 days
Sexual Responsible later withdrawn
Intercourse

* Four of these reports were made in April or May, near or at the end of the academic year. The extended period of
resolution includes the intervening summer break. One of these reports involved a more extensive investigation.

** The delays in resolving these appeals included challenges in identifying the appellate authority and panel

‘members. One of these matters was ultimately resolved by an external adjudicator.
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In addition to these seventeen complaints, during this time frame, the College
received complaints of non-consensual sexual intercourse or contact that did not move forward
to an investigation or hearing. In each of these cases, the Title IX Coordinator or an
administrator in the Dean of Students Office provided the complainant with information about
on-campus and off-campus resources and support, as well as on-campus and off-campus
reporting options, and a detailed explanation of the options under the College’s policy. These
cases did not move forward for a variety of reasons. In some cases, the complainant declined to
share the name of the respondent; in others, the complainant either did not respond to the
College’s outreach or requested that no investigation occur. In other cases, the respondent was
not a current Occidental student or employee. In each case that did not move forward to an
investigation or hearing, however, there was documentation reflecting that the College sought to
support the complainant, and in many of these reports, that the College provided interim
measures and accommodations to support the complainant.

During the course of our review, we gathered input from a broad cross-section of
individuals, which we have aggregated for this report. We also offer our own observations and,
at times, conclusions, regarding key aspects of the College’s Title IX investigation and resolution
process. Because our goal was to understand challenges in implementation and opportunities for
improvement at a structural and systems level, our observations are noted generally, deliberately
omitting identifying information or context that might reveal an individual complainant or
respondent.’” In the context of the Title IX complaint filed with OCR, we understand that OCR
may have access to more detailed or individualized concerns than we have identified in our
review. We look forward to OCR’s factual findings regarding those complaints. In the interim,
we share our observations, general findings and overview of how the College has responded to
those observations to date.

A. General Observations

At the outset, we note that the nature of the incidents reported at Occidental is
consistent with the known dynamics of sexual and gender-based harassment and violence in the
campus setting. All seventeen cases we reviewed involved non-stranger sexual assault, meaning
that the complainant and respondent were known to one another. While this in no way
diminishes the impact or effect of sexual violence on a complainant, it highlights the need for
continued education about the ways in which non-stranger sexual assault may impact the
identification of misconduct, reporting of misconduct, continued participation in campus
processes and education regarding risk reduction and prevention. As outlined below, we
recognize that the College provides education and prevention programs that incorporate these
elements.

7 In addition, the Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. § 1232g; 34 C.F.R. Part
99, prohibits the release of identifying information or discussion of the specific factual allegations of any report.
Instead, as promised in April 2013, information is shared in this report in an aggregate format in order to provide
meaningful recommendations and conclustons.
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All of the complainants involved in these seventeen reports are female and all of
the respondents are male. We recognize that these cases do not provide an accurate view of the
spectrum of individuals who may be affected by sexual misconduct at Occidental. Given
concerns expressed about underreporting in the LGBTQ and multicultural communities at
Occidental and across the nation, we encourage the College to dedicate attention to enhancing
existing initiatives, programming and available resources, such as the Center for Gender Equity
and Project SAFE, in order to more effectlvely remove potential barriers to reporting and serve
all segments of the community.

Consistent with what is statistically known about sexual assault cases, the
majority of the cases reviewed did not involve physical evidence or third-party eyewitness
accounts of the incidents in question. Incidents of sexual violence often happen behind closed
doors. Given the nature of the acts themselves (typically without physical injury), human
physiology (the ability to heal quickly) and a delay in reporting, investigators and adjudicators
are often left to evaluate conduct based on an assessment of word-against-word credibility. This
credibility assessment is one that must be carried out with great care and attention to the specific
attendant details, circumstances and context of each allegation. The precision of this informed
approach can form the basis for sound and supportable decisions, but by its very nature, in the A |
absence of dispositive physical evidence or a third-party eyewitness, such an assessment often |
subjects final outcomes to criticism based on one’s individual perspective and interpretation of
the facts.

1. Reporting

|

\

|
Many of the seventeen reports reflected a significant delay from the time of the :

incident to the time of the report. The delay ranged from a few days to, in some instances, more

than two years. These delays in reporting are consistent with the well-documented dynamics of

sexual misconduct. These reporting delays highlight the need for ongoing conversation about

sexual and gender-based harassment and violence to identify potential barriers to reporting and

foster an environment to increase reporting. Highlighting the delay in reporting is not a criticism

of any individual choice as to when, where and how to report. On the contrary, we affirm an

individual’s right to choose when, how and to whom to disclose sexual violence, as those choices

are uniquely personal and impacted by a multitude of factors. In this regard, any reporting

choice, regardless of the timing, is the right choice for that individual. An informed

understanding of barriers to reporting and the factors that may inhibit a complainant from

coming forward, however, is critical to assuring that an institution’s policies, procedures and

practices do not create additional barriers. Rather, policies and procedures should provide clear

and effective information to individuals that can foster increased reporting. The goal is to meet

all those affected with sensitive and informed responsiveness to ensure the consistent provision

of all available resources and options following an incident of sexual violence.

Occidental has risen to this challenge. First, the Interim Policy provides clearly
delineated reporting options and confidential resources. The language of the Interim Policy also
encourages reporting regardless of where or when the incident occurred and regardless of
whether a complainant knows how to identify the incident. The Interim Policy also provides
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extensive and clearly delineated options for reporting, which seek to remove barriers and foster
increased reporting. Reports may be made to: the Title IX Coordinator, Deputy Title IX
Coordinators, the Dean of Students Office (including the Dean on Duty), Campus Safety and an
anonymous reporting option on the College’s website. In addition, the College has long
provided confidential resources such as the Emmons Health Center and the Office for Religious
and Spiritual Life, and as of the fall of 2013, the College has provided dedicated confidential
resources through the Survivor Advocate, the Oxy 24/7 Confidential Hotline, and the Occidental
Assault Advocacy and Response Team (OAART). Information about these reporting options
and confidential resources is distributed widely through the College’s website, in orientation
materials, in mandatory online educational programs, on residential hall bulletin boards, in
pamphlets and handouts, and in student trainings through: Hallspreads, the First Year
Residential Education Program, Project SAFE and student leadership training (for Resident
Advisors, O-Team, Greek Life, student club leaders and senior leaders). In addition, this
information is provided through email communications from the Office of the President, the
Dean of Students Office, Residential Life, Occidental newsroom publications and town hall and
general assembly meetings.

Most of the seventeen cases we reviewed were reported directly to the Title IX
Coordinator, the Director for Student Advocacy and Accountability or a Resident Advisor.
Other cases were shared with a faculty member or another trusted individual before being
reported to the designated College administrator. Among those seventeen cases, once an initial
report was made, the reporting protocols in place assured that reports were shared in a timely
manner with the Title IX Coordinator through the use of the Student Early Alert Notification
System (SEAN).” '

2. Intersection with Alcohol or Other Drugs

The majority (but not all) of the cases we reviewed involved alcohol or other drug
use by the complainant, respondent or both. Our review of the facts of the cases highlights
important educational objectives for the community: reinforcement of the concept that the use of
alcohol or other drugs does not diminish one’s responsibility to obtain consent or potential
liability for violation of the Sexual Misconduct Policy and the need for ongoing education about
the effects of alcohol or other drugs and their impact on an individual’s ability to give consent.

Occidental has long provided educational programming regarding the use of
alcohol or other drugs. Since January 2012, the College has required all students to read and
sign an acknowledgement of the College’s policy about alcohol and other drugs. The College

3 The Student Early Alert Notification (SEAN) system is a secure, online system designed by the College
to capture reports about students of concern. It covers conduct and students for whom there exist academic or
personal concerns. Upon receipt, the reports are reviewed by designated College employees from the behavioral
intervention team (Student Success Team) so that appropriate steps can be offered to students who are facing
personal challenges.
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has also required that all incoming students complete an online training program, “Alcohol-
Wise,” as a mandatory pre-registration requirement. As explained in the College’s orientation
materials, Alcohol-Wise is “designed to assist students in making healthy decisions regarding
alcohol use in college.” The course discusses “how expectations influence behavior; alcohol’s
effect on learning and memory; and how to recognize and respond to an alcohol-related
emergency.” In August 2013, the College added an online program, “Think About It,” which
provides comprehensive alcohol, drug, and sexual assault education for Oxy students, including
an abbreviated version of the College’s Interim Policy. All Occidental students, new or
returning, were required to complete the “Think About It” online training to enroll at Oxy for the
2013-2014 academic year. In addition to these online programs, orientation programming has
included a ninety-minute presentation about alcohol or other drugs, followed by a mandatory
sixty-minute Orientation Team meeting: “The Right Mix,” (2011-2012); and “Alcohol and
Other Drugs Education Session,” (2012-2013 and 201 3-2014).™

In the fall of 2013, the College implemented a First Year Residential Education
(FYRE) program, a mandatory education conducted by Residential Education and Housing
Services in the residence halls. The six-week program, which involves weekly meetings to
address prominent issues in transitioning to college, including “Making Healthy Decisions,” the
College’s alcohol policy and amnesty for potential alcohol violations, is now an annual initiative
in its second year of implementation. Resident Advisors (RAs) are also provided with a
comprehensive staff manual that provides guidance on how to respond to alcohol and drug use
and with dedicated training, titled “Behind Closed Doors,” which involves senior RAs acting out
potential scenarios for new RAs and testing how new RAs would respond based on their training.

B. Observations About Process
1. Timeframe for Resolution

One of the concerns that has been repeatedly raised, both at Occidental and across
the country, is that reports have not been investigated and resolved in a timely manner.
Participation in a lengthy investigation or resolution process can be difficult for all parties and
prompt resolution can ameliorate some of those impacts. Notwithstanding the goal of prompt
resolution, there is often good cause for extending the time frame of an investigation. When
those delays in the process are not accompanied by effective communication to address the
reason for the delay, however, the lack of communication can lead to distrust in the process and
in the institution.

The federal government attempted to provide guidance with respect to the
meaning of prompt time frames. In the April 4,2011 DCL, OCR provided as follows:

™ Orientation Team Leaders, better known as O-Team, are a group of selected students who assist in the
planning and implementation of orientation activities. The O-Team serves as a resource to new students and families
to assist in the transition to Occidental's academic, social and cultural environment.
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OCR will evaluate whether a school’s grievance procedures
specify the time frames for all major stages of the procedures, as
well as the process for extending timelines. Grievance procedures
should specify the time frame within which: (1) the school will
conduct a full investigation of the complaint; (2) both parties
receive a response regarding the outcome of the complaint; and (3)
the parties may file an appeal, if applicable. Both parties should be
given periodic status updates. Based on OCR experience, a typical
investigation takes approximately 60 calendar days following
receipt of the complaint.”

This 60-day time frame has been perceived by many as a “mandate” rather than
an expectation. This misconception, however, demonstrates the significant disconnect between
guidance and implementation. As OCR has expressly stated, there is flexibility in this time
frame: '

Whether OCR considers complaint resolutions to be timely,
however, will vary depending on the complexity of the
investigation and the severity and extent of the harassment. For
example, the resolution of a complaint involving multiple incidents
with multiple complainants likely would take longer than one
involving a single incident that occurred in a classroom during
school hours with a single complainant. ™

OCR’s language anticipated the potential that the time frame may be extended, with appropriate
notice to the parties, when the interests of a thorough, impartial and fair process warrant
additional time. The imprecision with which time frames were addressed, however, raised more
questions than answers for many institutions: what stages are the process were included in the
investigation? What types of delays were reasonable? How long was too long? Did OCR mean
60 business or calendar days?

In the April 2014 Title IX Q&A, OCR provided some additional helpful guidance.
OCR clarified that the 60 days referenced are calendar days, and inclusive of the:

entire investigation process, which includes conducting the fact-
finding investigation, holding a hearing or engaging in another
decision-making process to determine whether the alleged sexual
violence occurred and created a hostile environment, and
determining what actions the school will take to eliminate the
hostile environment and prevent its recurrence, including imposing

5 April 4,2011 DCL at 12, http://www2.ed.gov/about/offices/list/oct/letters/colleague-201104.htmi.

b 76 Id
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sanctions against the perpetrator and providing remedies for the
complainant and school community, as appropriate.77

OCR clarified that this timeframe does not include appeals, but noted that “an unduly long
appeals procegs may impact whether the school’s response was prompt and equitable as required
by Title IX.”’

Most importantly, however, OCR specifically stated that the 60-day timeframe is
not a mandate, noting that it “does not require a school to complete investigations within 60
days; rather OCR evaluates on a case-by-case basis whether the resolution of sexual violence
o . »79 ) . R
complaints is prompt and equitable.””” OCR provided specific factors for evaluating timeliness:

Whether OCR considers an investigation to be prompt as required
by Title IX will vary depending on the complexity of the
investigation and the severity and extent of the alleged conduct.
OCR recognizes that the investigation process may take longer if
there is a parallel criminal investigation or if it occurs partially
during school breaks. A school may need to stop an investigation
during school breaks or between school years, although a school
should make every effort to try to conduct an investigation during
these breaks unless so doing would sacrifice witness availability or
otherwise compromise the process.*

This same concept was adopted by the Negotiated Rulemaking Committee on the
VAWA amendments. The rules, as published on October 20, 2014, recognize that the designated
timeframes for institutional disciplinary proceedings can be extended for good cause. The
language states that institutional disciplinary proceedings should be “completed within
reasonably prompt timeframes designated by an institution’s policy, including a process that
allows for the extension of timeframes for good cause with written notice to the accuser and the
accused of the delay and the reason for the delay.”®!

At Occidental, the average time frame for the resolution of the seventeen reports,
not including the appeal, was 75 days, and two-thirds of the investigations were concluded
within or close to the 60-day time frame. In ten of the seventeen matters we reviewed, the
investigation was concluded within 60 days; one was concluded in 62 days; one in 86, and the

7" Title IX Q&A, Question F-8, at 31-32.

78 1d ;

79 ]d
s;.gj %Jd

: 8 Violence Against Women Act, 79 Fed. Reg. 62751, 62789 (Oct. 20, 2014) (to be codified at 34 C.F.R.
kot 668), https://www.federalregister.gov/articles/2014/10/20/2014-24284/violence-against-women-act.

L
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remaining five took over 100 days to resolve. Each of those five matters, however, was either
reported late in the semester (April or May) or involved multiple allegations. Other factors
impacting delays at Occidental included the complexity of the investigation, the timing of the
report during the semester, the availability of the witnesses and administrators during school
breaks and the transition to a new Title IX Coordinator in the midst of active matters. In some
instances, delays were occasioned based upon the request of the parties. The more significant
delays, however, involved matters that were initiated in the spring of 2013 and involved timing
challenges based on the summer break and the transition within a short time span between two
separate interim Title IX Coordinators. While these delays may be deemed reasonable, they
nonetheless had a disruptive effect on the lives of the students.

We find that the College made good faith efforts to comply with the time frames
as designated in College policy and outlined in OCR’s most recent guidance. As noted above,
where there were delays, there were reasonable explanations, although not always fully
communicated to the parties. We recognize the impact that delays of this nature can have on
individual complainants, respondents and community members and how such delays can
undermine faith in the process. We encourage the College to remain committed to prompt and

equitable resolution of reports and to provide transparent communication where timeframes may
need to be extended for good cause.

2. Investigation
At Occidental, the criticisms of the investigative process shared with us include:
e “Investigations were inadequate.”
¢ “Complainants were not updated enough.”
e “Complainants were contacted too much (had to tell their story too many times).”
e “Not all witnesses were contacted.”
e “Investigations took too long.”

e “Complainants did not meet with investigators as frequently as respondents met with
them.”

e “Typos in the investigation documents.”

¢ “Investigators appeared ‘uncomfortable’ with the subject matter.”

e “No availability of investigators who did not have a potential bias.”

e “Multiple concurrent investigations and not enough investigators to handle the

volume.”
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These perceptions are critical to understand and address. For an educational
institution, the investigation of sexual and gender-based harassment and violence is one of the
most sensitive and difficult tasks involved in campus responses to sexual and gender-based
harassment and violence. The quality and integrity of an investigation is vital in providing a
sufficient factual foundation to support determinations of responsibility and establishing faith in
outcomes and sanctions. In the context of word-against-word credibility assessments, it is
imperative that this aspect of the College’s response be conducted by individuals with
appropriate training and experience.

According to the 2011 Dear Colleague Letter, Title IX requires adequate, reliable
and impartial investigations that are conducted by investigators with sufficient experience or
training.®> OCR expanded on this guidance in the 2014 Title IX Q&A, noting that “provisions
for adequate, reliable, impartial and prompt investigation of complaints require: the opportunity
for both parties to present witnesses and evidence; interim measures to be implemented before
the final outcome of the investigation; periodic updates on the status of the investigation to be
presented to the parties; and the application of the preponderance of the evidence standard.”®*
OCR has also noted that “a balanced and fair process that provides the same opportunities to
both parties will lead to sound and supportable decisions.”®* Notably, OCR has not provided
specific standards of care for investigations beyond broadly capturing concepts such as adequate,
reliable, impartial and thorough.

Applying the above standard to Occidental, the investigations we reviewed
included the minimum elements identified by OCR: the opportunity for both parties to present
witnesses and evidence; interim measures to be implemented before the final outcome of the
investigation; periodic updates on the status of the investigation to be presented to the parties;

82 2011 DCL at 9-12.

8 Title IX Q&A, A-5, at 3; C-5, at 12-14. This significant guidance document was released in April 2014,
after the date of these investigations. Many of these concepts, however, were present in the 2001 Guidance.

8 1d, F-1, at 24-26.

% In April 2014, OCR set forth specific training requirements for investigators, noting that: “All persons
involved in implementing a school’s grievance procedures (e.g., Title IX coordinators, others who receive
complaints, investigators, and adjudicators) must have training or experience in handling sexual violence
complaints, and in the operation of the school’s grievance procedures. The training should include information on
working with and interviewing persons subjected to sexual violence; information on particular types of conduct that
would constitute sexual violence, including same-sex sexual violence; the proper standard of review for sexual
violence complaints (preponderance of the evidence); information on consent and the role drugs or alcohol can play
in the ability to consent; the importance of accountability for individuals found to have committed sexual violence;
the need for remedial actions for the perpetrator, complainant, and school community; how to determine credibility;
how to evaluate evidence and weigh it in an impartial manner; how to conduct investigations; confidentiality; the
effects of trauma, including neurobiological change; and cultural awareness training regarding how sexual violence
may impact students differently depending on their cultural backgrounds.” Questions and Answers on Title IX and
Sexual Violence, J-3 at 40.
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and the application of the preponderance of the evidence standard. In our interactions with
Occidental’s investigators, they articulated a common goal of fair and impartial assessment of
the facts and circumstances. The records we reviewed demonstrated that the investigators
interviewed complainants, respondents and fact witnesses to gather sufficient information to
present to a panel to evaluate whether the elements of a conduct violation had been met. In most
of the cases, the investigators interviewed more than five witnesses, and in some cases, they
interviewed more than ten.

In the fall of 2011, Occidental trained a large pool of administrators interested in
serving as investigators. In keeping with the most effective investigative practices, the College
implemented an investigative model that employed a team of two investigators for each report.
We applaud the team approach and the dedication of the diverse staff members who were willing
to undertake the requisite training and sensitive and time-consuming investigations in addition to
their existing job responsibilities. We note, however, that the model implemented by the College
in 2011 did not prove to be effective as had been hoped. In our view, the College created a pool
of investigators that was too large. In the cases we reviewed, the College relied upon more than
twenty investigators. While some were tasked with responding to more than one report, others
were not utilized as frequently. Despite an effort to pair a more experienced investigator with a
first-time investigator, the result was a model that ensured that some of the investigators, while
exposed to the issues through training, had little opportunity to gain experience and build on
strengths over time.

A related impact of such a large pool was a lack of consistency in investigative
protocols, the development of investigative plans and the exploration of consistent avenues of
inquiry in each matter (i.e., pre-incident behavior, post-incident behavior, circumstances of
disclosure). In some cases, investigators declined to speak with witnesses who had been
identified by the parties as potentially having relevant information. The scope of information
gathered in each investigation was based on the individual investigator’s comfort level, skill set
and communication abilities, which varied across the pool. We observed a similar lack of
uniformity in documentation, with interview memos and investigative reports varying in format
and content. Indeed, the scope of the investigation and factors considered in reaching
conclusions varied from investigation to investigation. Some addressed credibility; some did
not. Some made findings on the facts; others only gathered facts neutrally without making a
specific finding. The policy in effect at the time provided that the investigator make a finding
based on a preponderance of the evidence whether a policy violation had occurred, but not every
report approached this determination consistently.

The records also demonstrated investigative challenges, including an uninformed
approach to the use of pattern evidence of prior (or subsequent) misconduct by a respondent
despite the existence of policy provisions that allowed its consideration under limited
circumstances. A similar investigative challenge involved the use of medical information,
including how to interpret and consider medical records or findings. For both pattern evidence
and medical records, the lack of clear protocols for how to address such factual information may
have led to inconsistent application of these concepts and rendered some investigations less
effective as a result.
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Given our decades of experience in conducting sexual misconduct investigations
and in training investigators and multi-disciplinary teams nationally, both in the context of
criminal investigations and in the educational setting, we have high and exacting standards
regarding the quality and nature of investigations. In part because there are no standards of care
for campus Title IX investigations, we observe great disparity across the country in the manner
in which investigations are conducted and documented. At Occidental, we believe that the
College has the opportunity to make meaningful improvements in its investigative practices and
protocols. We shared these observations with the College during the summer of 2013. In the
August 2013 Interim Sexual Misconduct Policy, the College incorporated the option to engage
an outside investigator as needed, and began to do so in the fall of 2013. As noted in our
recommendations section below, we encourage the College to continue to explore alternative
investigative models to address the above concerns.

3. Outcomes and Sanctions

There has been great discussion across the country and on the Occidental campus
in particular about appropriate outcomes and sanctions and about the concept of “zero tolerance.”
Zero tolerance presupposes that particular acts will result in expulsion, although there is no
consensus on what behaviors should warrant expulsion. There has also been extensive
discussion nationwide regarding the risk of serial offenders. While an assessment of prior
misconduct or pattern evidence is always a necessary and relevant inquiry, not every respondent
is a serial perpetrator. In addition, as noted above, many cases investigated and adjudicated on a
college campus involve conduct that does not get prosecuted criminally. These concepts,
together with the significance and the gravity of the harm caused by sexual violence, frame the
discussion and the discord about sanctions.

The law and the guidance reflect the wide latitude OCR gives schools to fashion
“appropriate” sanctions designed to eliminate a hostile environment, prevent its recurrence and
address its effects. OCR is neither prescriptive nor proscriptive with respect to sanctions,
relevant factors to consider, and it does not opine on the relative merits of discretionary,
presumptive or mandatory sanctions.®® Similarly, while VAWA requires that a school’s policy
include the “possible sanctions or protective measures that such institution may impose
following a final determination of an institutional disciplinary proceeding regarding rape,
acquaintance rape, domestic violence, dating violence, sexual assault, or stalking,” VAWA still
leaves these decisions to the discretion of the institution.

We reviewed the outcomes and sanctions for each of the seventeen cases. As
noted above, those cases involved both non-consensual sexual contact and non-consensual sexual
intercourse. In addition, although there were seventeen distinct reports, the conduct alleged
involved only twelve respondents. Eight of those respondents were found responsible; four were

% As noted earlier in this report, there is not a uniform consensus on the value of zero tolerance and
mandatory expulsion provisions, and even OSAC members have changed their position over time with respect to
these concepts.
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found not responsible. The final outcomes for the eight individuals found responsible were as

follows:

Five respondents were ultimately expelled (63%);
One respondent received a one-semester suspension (13%);

One respondent received probation as the most significant sanction (13%);
and,

One respondent received 50 hours of community service and an
educational sanction (13%).

With respect to these twelve respondents, four respondents were the subject of
two or more allegations. In only one of those cases, however, was the College aware of any
reported incident prior to the date of the second or subsequent incident.

By

For one respondent, the conduct allegedly occurred in September 2010
and January 2011, but neither incident was reported to the College until
September and October 2011. The respondent was ultimately expelled.

For another respondent, the conduct occurred in August 2011 and early
fall of 2011 (date unknown), but the incidents were not reported to the
College until November 2011 and April 2012, respectively. The
respondent received probation for the first incident, and his transcript was
held for a year. Because he had already completed his course
requirements before the second report resolved, the sanction imposed post-
graduation included a prohibition from returning to campus for student or
alumni activities.

One respondent was the subject of three reports. All three incidents
occurred before any of the conduct was reported to the College for follow-
up and investigation. The incidents occurred in September 2009, August
2010 and September 2011. The first report to the College was made in
2011, prior to date of the last incident, but the complainant did not share
the name of the respondent with the College at the time of the initial
report. It was not until October 2011, after the last incident had occurred,
that the College first learned the identity of the respondent. The second
and third reports were made in November 2011 and March 2012. The
respondent was subsequently expelled.

In the last matter, the first reported incident of non-consensual sexual

contact occurred in August 2011 and was reported in August 2012. The

respondent admitted to the conduct and was placed on a three-month |
probation. In May 2013, four months after the completion of his ‘
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probationary period, an incident of non-consensual sexual intercourse
involving the respondent, occurring in March 2013, was reported to the
College. The respondent has since been found responsible and expelled
from the College.

We note that the outcome in each of these complaints is based on the unique facts
and circumstances of each incident. Given our retrospective evaluation, we are not positioned to
reinvestigate or reevaluate sanctions imposed. However, we recognize the importance of a
careful and consistent approach to the imposition of sanctions to ensure that the sanctions are
properly tailored to the conduct and reflect consideration of the seriousness and impact of the
conduct violation. We also note the value of transparency in outcomes. One way to achieve
transparency is to report outcomes in the aggregate to the community with a semester or year
delay to protect the identity of those involved in the process.

The Interim Policy tends to both of these goals. It provides a clear description of
the range of available sanctions and carefully delineates a list of factors that should be
considered by the adjudicator in every case. The range of available sanctions, as set forth in the

‘Interim Policy, includes: warning; censure; disciplinary probation; restitution; removal from

campus housing; suspension; expulsion; revocation of admission and/or degree; and withholding
degree. Other sanctions may be imposed instead of, or in addition to, these sanctions, including
service, education or research projects.®” The Interim Policy further provides:

. Any student who is determined to have committed sexual assault may
receive a sanction ranging from suspension to expulsion.

. Any student who is determined to have committed non-consensual sexual
contact or any other prohibited form of conduct may receive a sanction
ranging from conduct warning to expulsion.®

The Interim Policy notes that “the hearing panel may deviate from the range of recommended
sanctions, based upon a full consideration of the following factors: (1) the Respondent’s prior
discipline history; (2) how the College has sanctioned similar incidents in the past; (3) the nature
and violence of the conduct at issue; (4) the impact of the conduct on the Complainant; (5) the
impact of the conduct on the community, its members, or its property; (6) whether the
Respondent has accepted responsibility for his actions; (7) whether the Respondent is reasonably
likely to engage in the conduct in the future; (8) the need to deter similar conduct by others; and
(9) any other mitigating or aggravating circumstances, including the College’s values.”%

%7 Occidental College Sexual Misconduct Policy.
88 Id

891d
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The law and guidance give great deference to an institution to fashion an
appropriate sanction. We note that, since we did not reinvestigate or reevaluate the incidents in
question, we could not substitute our judgment as to sanction. Recognizing that reasonable
minds may differ regarding the appropriate sanction in any given case, in the Interim Policy, the
College has sought to address concerns about its sanctioning processes. The goal of the Interim
Policy is to create consistency, transparency and realistic expectations by setting forth clear
guidance, presumptive sanctioning and consistent sanctioning considerations. This approach is
certainly within the parameters of the law and the guidance, which are largely silent as to
sanctions.

4. Appeals

As with sanctions, the law and the guidance provide educational institutions wide
latitude to provide for an appeal of the findings or remedies, so long as the process provides
equal access by both parties, prompt and equitable resolution of the appeal by an impartial
decision-maker and written notice of the outcome of the appeal.

The appeals process under the Sexual Misconduct Policy in effect during the
2011-2012 and 2012-2013 academic years involved two steps: 1) an initial determination of
whether the grounds articulated satisfied the policy-based standing requirements; and 2) a
subsequent review by an Appeals Committee.

We heard concerns about the role of the appellate authority, including: the
perception that results were affected by the threat of a lawsuit; the perceived preferential
treatment of respondent appeals; and the belief that sanctions were routinely downgraded or
waived on appeal. In its April 2013 letter, titled Why is OSAC Filing Federal Complaints
against Occidental College?, OSAC asserted that “After a thorough adjudication process in
which a respondent is found responsible, administrators have granted ‘automatic appeals’ to
respondents” but asserted that “Complainants’ requests for appeals are routinely denied.”

The cases we reviewed do not support these assertions. An appeal was filed in
eleven of the seventeen reports we reviewed. Only two of those eleven appeals were granted. In
the remaining cases, eight appeals (filed by both complainants and respondents) were denied and
one was withdrawn. Thus, in fifteen of the seventeen cases formally adjudicated over a two-year
period, the outcome of the hearing was final.

For the two appeals that were granted, both on behalf of respondents, the finding
of responsibility was affirmed, but the sanction was reduced. In one instance, the sanction was
reduced from expulsion to a two-year suspension. The respondent, however, never returned to
campus given his concurrent expulsion on a separate report. In the other instance, based on the
consideration of new evidence, the sanction was reduced from a one-semester suspension and ten
hours of community service to fifty hours community service and an educational sanction.

The concerns raised about the appellate process recognize the need for finality in
outcomes, timely resolution of appeals, concise and limited grounds for appeal, and transparency
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in the identity of the appellate authority. They also highlight the continued need for transparency
in sharing the rationale for resolving the appeal. The Interim Policy incorporates elements that
address each of these concerns.

C. Interactions between College Administrators and Students

The perspectives shared by campus constituents varied greatly with respect to
their evaluation of College administrators, including the Dean of Students, the President, the
Title IX Coordinator and College counsel during the 2012-2013 academic year. We received
significant feedback, both positive and negative, about these and other College administrators.
Opinions ranged from the public votes of no confidence on the faculty floor with respect to
‘College Counsel and the Dean of Students to staunch support of the President, Student Affairs
Division and Title IX Coordinator. For example, some viewed the President as disconnected and
slow to respond to the call to action, while others viewed his efforts as sincere and significant
steps to understand and address the issue of sexual violence on campus. What is abundantly
clear to us is that there is no consensus — nor does there seem to be a neutral or vocal middle
ground. While some community members were able to give the benefit of the doubt to the stated
good intentions of professionals on either side of the debate, others could find no basis to do so.

Specific observations by community members included the following:
. “Administrators made insensitive comments;”

o “Dissatisfaction with administrators because of tone, misspellings in
documents and lack of attention to detail;”

. “Administrators did not have sufficient resources and support;”

o “Need for a coordinated response team that is comprised of more than two
people;”

J “Need to improve communication with the parties at all stages of the

process, but in particular, in cases where resolution lasts longer than 60
days without effective updates;”

. “Communication by the College with the parties is sporadic and student-
driven, largely because Title IX Coordinator is under-resourced and
overburdened with other job responsibilities;” and

. “Administrators are well-intentioned, but overwhelmed.”

' Our review of the available documents reflects the same range of responses. We

i reviewed correspondence that demonstrated, in some cases, inconsistent communications and
responses by administrators. Some of the correspondence included acknowledgments by the

pos administrator of delayed communication because of overwhelming responsibilities affiliated with
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the scope of the administrator’s job duties. In contrast, we also reviewed correspondence that
reflected ongoing and regular communication between administrators and complainants,
including communications by complainants praising the administrators for their care, concern
and responsiveness.

As these comments indicate, we received accounts of insufficient training; inartful
communication, lack of coordination, insufficient resources, poor judgment and missed
opportunities for proactive responses. We did not, however, observe, nor did we receive specific
accounts of, ill will or malice on the part of administrators. While we are aware of the retaliation
concerns expressed by OSAC to the media and in their publications, individuals did not come
forward to share those concerns with us directly. Notwithstanding the existence of those
complaints, which we expect OCR will address, we observed a consistent and dogged
commitment by the College to improve its response. Every administrator we spoke to
cooperated fully with our review and was open to enhancing the College’s institutional
responses. The same was true of student affairs staff, faculty members and students alike. The
administrators and faculty we interviewed articulated a genuine commitment to student welfare.
Indeed, in the spring, summer and fall of 2013, given the close connection of student affairs
personnel to these issues, we observed significant morale concerns within the division. We
spoke with many student affairs professionals who expressed sadness and disappointment that
some of the very students they served felt that the student affairs personnel failed to do so
effectively. Many expressed a reluctance to come to work, and described impacts that |

transcended their professional lives. Despite the sometimes personal attacks, however, these

professionals approached our process openly, recognizing that the perception of failure was
enough to warrant a closer look at policies, procedures and practices. |

As outside consultants, we are keenly aware of having begun our assessment at a
time when significant damage had already been done to lines of communication and trust ‘
between the administration and other members of the community, including students and faculty. E
We remain optimistic, however, in our conclusion that the College administrators share the same
goals as many on campus: elimination of sexual and gender-based harassment and violence,
holistic support for those affected by sexual violence, fair and equitable investigative and
adjudicative processes and compliant yet caring institutional responses.

Regardless of whether perceived administrative failures are substantiated, the
nature of the concerns highlight the need for dedicated employees, appropriate resources,
training and education and a renewed commitment to regular and ongoing communication. We
cannot overstate the importance of consistent, timely and appropriate communication with the
parties by the administrators charged with overseeing the Title IX response. For a complainant
and a respondent, seeking formal disciplinary action and participating in an investigation and
hearing can be overwhelming. Providing regular periodic communication that sets reasonable
expectations as to time frames and next steps is critical to an individual’s well-being and will
better serve complainants and respondents throughout the process.

In our teaching on these issues across the country, we identify these early
interactions between students and administrators as a prime opportunity for improving
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implementation. College administrators and front-line staff properly trained in the impacts of
trauma and in understanding the many trajectories of healing in the aftermath of a traumatic
incident can learn how to better support complainants in these initial conversations, and
importantly, how to buttress the effectiveness of these communications.

In the absence of clear and effective communication, particularly in the current
context, the result is often a negative inference. As an example, in Why is OSAC Filing Federal
Complaints against Occidental College?, OSAC identified a concern that students had been
discouraged from reporting. In one example, OSAC noted that a student was told that “They
should not go to the police (e.g., by saying that the “LAPD wasn’t going to be as nice” as Oxy).”
As an outside observer, without knowing the identity of the parties or the circumstances of the
conversation, we nevertheless understand some of the underlying dynamics of such a
conversation. Acknowledging that there are examples of miscommunication at campuses across
the country, we often observe a disconnect between the words of a well-intentioned administrator
and the message heard by a complainant. The administrator will share that it was their intention
to provide candid observations about the college or law enforcement process to provide a
complainant with realistic expectations of the process and the benefit of the administrator’s
experience. In contrast, complainants will share that what they heard is not a frank
acknowledgement of the difficulties of the path ahead to empower informed choices, but instead,
when filtered through the lens of trauma, the message heard is that the complainant is not strong
enough, that their account is not valid, or even discouragement from contacting the police or
pursuing a complaint.

Two effective practices, both of which are now mandated by law, include: 1)
allowing a complainant (and a respondent) to be accompanied by an advisor of their choice to
any disciplinary proceeding or related meeting;” and, 2) providing written information to a
complainant regarding rights and options.”’ Each of these practices enhance the effectiveness of
communication, help to avoid miscommunication and provide a complainant with meaningful
information in a format that can be shared with those who are providing support and care. The
College has embraced these goals and has already incorporated the evolving laws and guidance
of 2013 and 2014.

As discussed above, we provided staffing recommendations to assure the College
has the personnel and resources to enhance the College’s ability to support community members
who experience sexual assault. The College likewise has embraced that recommendation and
significantly expanded the resources and personnel available to respond to sexual and gender-
based harassment and violence.

* Section 304 of the VAWA (Pub. Law 113-4),

91 Id
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VI.  Summary of Action Steps to Date

In addition to our engagement, frank assessments and recommendations over the
past eighteen months, the College has taken what we believe to be significant steps to enhance
the level of resources and accessible information available to students, improve the immediate
responsiveness to a report of misconduct, provide education and training programs, and
implement an effective infrastructure to respond effectively through remedies, investigation and
resolution of a report. Steps taken by the College since April 2013 include:

e Creation of Survivor Advocate position and hiring of Naddia Palacios to provide 24/7
confidential support to students who are survivors of sexual violence (April 2013)

. ¢ Redesigned and expanded website, Sexual Assault Resources and Support, to serve as
central resource (April 2013)

e Creation of online anonymous suggestion box (May 2013)

¢ Creation of an independent Title IX Office that directly reports to the President (June
2013)

e Appointment of Dr. Irene Girton as Interim Title IX Coordinator (June 2013)

e Peace Over Violence training for senior leadership (June and July 2013)

¢ Implementation of 24/7 telephone crisis hotline (August 2013)

» Creation of Occidental Assault Advocacy and Response Team (OAART) to provide
comprehensive support system for survivors of sexual assault that includes advocacy,
counseling and medical services, as well as information about additional support
including forensic exams, legal support and housing and academic accommodations

(Summer 2013)

e Appointment of former sexual assault prosecutor Lauren Carella as Interim Title IX
Coordinator (August 2013)

e Implementation of a uniform Interim Sexual Misconduct Policy (August 2013)

e Sexual Assault Survivor Advocate and Emmons staff attended the 2013 National Sexual
Assault Conference (August 2013)

e Training sessions for faculty and staff to create an expanded pool of individuals |
interested in serving as advisors or hearing panel members (August and September 2013) |

. e More than fifty training sessions for resident advisors, Residential Education and
b Housing Services, graduate assistants, professional staff, Campus Safety, Orientation
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team leaders, student leaders, athletes, athletics staff, and Greek organizations, students
and the campus community (Ongoing as part of annual initiatives)

Expanded staffing for Project SAFE (addition of two paid positions, bringing the total to
four) (August 2013)

Introduction of Think About It online education module (which incorporates an
introduction to the Interim Sexual Misconduct Policy) for all incoming and returning
students (August 2013)

Expanded orientation programming to include 4.5 hours of programming specifically
devoted to issues of sexual violence, including a presentation by Jackson Katz as
recommended by OSAC (August 2013)

Implementation of First Year Residential Education Program, including a mandatory
sexual misconduct component for all incoming students (September 2013)

Independent Clery review by Margolis Healy and Associates (September 2013)
Appointment of Sexual Misconduct Advisory Board to provide ongoing review of
policies, practices, procedures, and programming relevant to sexual misconduct

(September 2013)

Creation of search committee for selection of a permanent Title IX Coordinator
(September 2013)

Use of external investigators and adjudicators in sexual assault cases (2013-2014)
Revised format for Annual Security Report (October 2013)
Self-reported revisions of Clery numbers to ensure accuracy (October 2013 and ongoing)

Creation of Hearing Coordinator position and hiring of Cherie Scricca as Interim Hearing
Coordinator (November 2013) '

Engagement of external adjudicator to resolve September 2013 report (November 2013)

Independent review of Student Affairs Division by Dr. Gwen Dungy and Dr. Elizabeth
Griego (2013-2014)

Appointment of a permanent Title IX Coordinator, Ruth Jones (February 2014)

Applied for and received a $300,000, three-year grant from the U.S. Department of
Justice to improve on-campus training and better coordinate with off-campus partners,
including the Los Angeles Police Department (2013-2014)
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Appointment of Deputy Title IX Coordinators (March 2014)
o Jacalyn Feigelman, Associate Director of Human Resources
o Alison Haehnel, Title IX athletic issues

With funds from a U.S. Justice Department grant, hired Karla Aguilar as the full-time
Project S.AF.E. Program Coordinator and Prevention Education Specialist (June 2014)

Adopted a new case management software system, designed specifically for higher
education recordkeeping, to improve recordkeeping, document management, and analyze
trends and patterns through an analytics component (July 2014)

Hired Veronika Barsegyan as the College's first full-time Clery Administrator (August
2014)

Title IX Office created and distributed new brochures on how to report, available
resources, rights and responsibilities of complainants and respondents and responsible

employees (August 2014)

Revised slideshows describing each stage of the formal resolutlon process to be shown to
complainants and respondents (August 2014)

Project Safe created a print empowerment guide for survivors (August 2014)
Developed and implemented more formal Title [X office protocols for complaint
assignment to investigators and communications with participants in the process (August

2014)

Hired Leora Freedman, former University Counsel for California State University, as
full-time legal counsel (August 2014)

Solicited recommendations for faculty to serve as Deputy Title IX Coordinator
(September 2014)

Hired Victor Clay, a 28-year veteran of the Los Angeles County Sheriff’s Department, as
the Chief of Campus Safety (September 2014)

Campus formally notified that faculty, staff and administrators are responsible employees
under Title IX (September 2014)

Completed twenty-two Title IX training sessions for faculty, staff and students, with an
additional twelve sessions scheduled. A few of the training sessions will be in Spanish.
(August 2012 to present; ongoing)

-57-

Exhibit 26, Page 69



T
Pepper Hamiltonp @ o

at Law

e Hired student employees to translate training materials into Spanish (September 2014)
e Title IX office update e-mail sent to community (September 2014)
e Training for advisors (September 2014)

e Office of Institutional Research to draft a campus climate survey to be administered
during the current 2014-15 academic year

These actions reflect a significant commitment to holistically responding to sexual
and gender-based harassment and violence by integrating the evolving requirements of the
regulatory framework and an understanding of the dynamics of sexual and gender-based
harassment and violence into current policies, procedures and practices. These efforts, which are
focused on prevention and education as well as effective investigative and remedial responses,
reflect a commitment that goes beyond the mere “check-the-box” compliance requirements.
Consistent with the institutional values as set forth in the Interim Policy, these efforts reflect the
College’s commitment “to fostering a climate free from sexual harassment, sexual violence, and
intimate partner violence through clear and effective policies, a coordinated education and
prevention program, and prompt and equitable procedures for resolution of complaints.”*?

poe %2 Occidental College Sexual Misconduct Policy.
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VII. Recommended Next Steps

Effective institutional responses must transcend a compliance-based mindset and
incorporate an integrated and coordinated approach to Title IX, Clery and VAWA that prioritizes
student and employee welfare and safety, assures compassionate and trauma-informed responses
and takes into account an educational institution’s unique context and circumstances.

Similar to our approach in drafting the Interim Policy, the scope of our audit and
assessment goes beyond technical compliance with Title IX and related laws. Our
recommendations seek to integrate the human element into policies and procedures by
incorporating compassionate, trauma-informed, fair and impartial practices. A central goal of
our engagement has been to understand how the College’s policies, procedures and the role of
implementers have served — or failed to serve — Occidental’s students in the past, and to identify
areas where the College could improve policies, procedures and implementation practices. This
process is necessarily an ongoing one, and the College should continue to assess the
effectiveness of policies, procedures and practices, both individually and systemically, on an
annual basis. Our observations and conclusions about past practices have served as the
foundation for our advice to the College to date. Many of our recommendations have already
been implemented, reflecting the College’s commitment to improving its responsiveness to
allegations of sexual and gender-based violence and harassment.

We recognize that the federal Title IX and Clery investigations are still ongoing,
and we expect that the resolution of those complaints may provide additional recommendations
and required actions by the College. In the interim, as we await federal determinations of
compliance with respect to past and current policies, procedures and practices, we offer the
following recommendations for the College to consider:

A. Continued Engagement with Community Members

As noted above, in synthesizing the information learned to date from our
interactions with community members, we felt that we were still missing some voices in the
conversation. Before completing our final report, we sought additional opportunities to allow all
Occidental community members to participate in our review. Although this report concludes our
active audit and assessment, the anonymous suggestion box remains open and we remain
available to speak directly with any student, staff or faculty member regarding their experiences,
practices or reactions to this report. We encourage anyone interested to contact us directly or via
the online anonymous suggestion box. We know that the College is committed to this continued
open and transparent conversation.

In particular, we encourage any individual who has reported sexual or gender-
based violence to the College (anonymously or otherwise), whether or not those complainants
were the subject of an investigation or adjudication by a hearing panel, to consider reaching out
to the College’s Title IX Coordinator to address any outstanding concerns and share feedback
about their participation in the process. We have learned indirectly that there are concerns that
individuals were discouraged from reporting an incident of sexual misconduct under prior
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policies and administration. We especially encourage those individuals to contact the Title IX
Coordinator to explore current options for support, accommodations, protective measures or
resolution of a complaint.

In addition, we encourage Occidental to review all anonymous and informal ‘
reports received for the past two years, and to ensure that each complainant known to the College
receives information about resources, accommodations and current options for reporting and the
resolution of a report, both on-campus and off-campus. We note that the College has
established a practice of providing such information in response to all reports where the
complainant’s identity is known, and we encourage the College to take steps to ensure consistent
adherence to that practice.

B. Policy

We recommend that the College finalize the Interim Policy. We recommend that
the College consider the following steps in finalizing the policy:

1)  Clarify the reporting responsibilities of all employees, including faculty and staff, |
to integrate the multiple reporting requirements and systems under the Clery Act
(Campus Security Authority), Title IX (responsible employee), mandatory child |
abuse reporting and California state law (obligations of health care professionals); |

2)  Draft procedures for resolution of complaints against staff and faculty (in '
progress); ‘

3) Incorporate expanded guidance from the pending regulations implementing the - |
2013 Reauthorization of VAWA, including the requirement that the parties may
be accompanied by an advisor of their choice (in progress); and

4)  Supplement the policy with additional resource documents as necessary to
increase its accessibility, reinforce clarity and facilitate ongoing delivery of
relevant information.

- C. Hearing Coordinator

Although the College has continued to expand staff and dedicate resources to this

critical area, we recommend that the College supplement the personnel and resources available to

respond to Title IX reports by creating a permanent Hearing Coordinator position to facilitate the

implementation of the Interim Policy. Although the College filled this position on an interim

basis in November 2013, no final determinations have been made as to the permanent status of ‘

this position. Should the College consider moving to an investigative model (where an
{2 investigator or investigative team determines policy violations in lieu of a hearing board), this |
i position may no longer be required.
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D. Implementation and Internal Protocols

We recommend that the College continue to take steps to build consistent internal
operating protocols for the coordination of information and personnel. We note that both Ms.
Carella and Ms. Jones have taken steps to develop these protocols, but with the addition of new
personnel, we encourage the College to ensure that appropriate protocols are in place to enhance
the coordination of information and personnel, and as outlined below, facilitate the identification
and coordination of roles and responsibilities. Those steps include:

1. Title IX Assessment

We recommend that the College implement a coordinated and integrated
institutional response by conducting a Title IX assessment in every case where the College
knows or should know of sexual or gender-based harassment or violence. In essence, each report
made to the College through a responsible employee or designated reporting option should
immediately be shared with the Title IX Coordinator to ensure a prompt and equitable review,
investigation and resolution. A centralized response encourages consistent application of the
policy to all individuals and allows the College to respond promptly and equitably to eliminate
the harassment, prevent its recurrence and eliminate its effects. The centralized review process
should involve an interdepartmental team, led by the Title IX Coordinator, which may include
Deputy Title IX Coordinators, student affairs/student conduct, human resources, campus safety,
health and counseling services and other necessary College personnel. This multi-disciplinary
team approach facilitates more nuanced and consistent institutional processes based on: the
coordination of personnel and sharing of information; compassionate and trauma-informed
responses; prioritization of care, support, and resources; the recognition of complainant agency
and autonomy; a thorough, sound and supportable investigation, and fair and impartial processes
that protect the safety of victims and the community and promote accountability for violations.

2. Identify a Title IX response team and map out roles and
responsibilities

The members of the Title [X teams should be clearly identified. The Title IX
team is a core group of administrators tasked with carrying out an initial assessment,
implementing interim protective measures and accommodations and ensuring fair and impartial
investigation and adjudication.

As a first step, the Title [X Coordinator, working with the Title IX team, should
clearly identify and articulate the roles and responsibilities of each University employee involved
in responding to an incident of sexual harassment, sexual assault, dating violence, domestic
violence or stalking. This step also includes discussion about the primary responsibility of each
department, the coordination and sharing of information between and among relevant
departments and the protocols that should be followed where there are overlapping
responsibilities or conflicts in roles. It also includes discussion about the distinction between
privacy and confidentiality, the separation of support and advocacy from investigative functions
and clarity of roles in the process from the student perspective.
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3. Outline institutional sequence of response

As a second step, we recommend drafting internal operating procedures that
funnel all information to a centralized Title IX assessment, outline workflow steps, build
mechanisms for timely coordination of information and outline the institutional sequence
following a report. '

4. Create first responder protocols for individuals likely to receive a
report

, The College should identify all potential first responders and create first
responder protocols that relay consistent information to the Title IX Coordinator/team in a timely
manner. As noted below, the College should also assure that these first responders are
appropriately trained in how to receive and respond to a report. The College should also
communicate with the community its goal to eradicate sexual and gender-based violence, foster
increased reporting and break the culture of silence by connecting complainants to professional
resources that prioritize agency and autonomy for a complainant and provide reasonably
available interim measures and supports regardless of a complainant’s chosen course of action.

S. Enhance consistent communication and compliant responses through
the use of template forms, communications and checklists

The College should strive for consistent and compliant responses through the use
of template forms and communications, checklists and careful documentation and record
keeping. These resources will reinforce informed, consistent, fair and caring communications
and responses. The College should also consider building in decision trees regarding timely
warning, how to proceed if a complainant requests confidentiality, the use of interim remedies
and other responses (including suspension), how to respond to retaliation and other key
determinations, to ensure a consistent institutional response rather than an ad hoc response to
each incident. For example, in considering the implementation of interim remedies, we
recommend that the College identify the factors that will be considered in determining whether a
reasonably available remedy is appropriate, determine who has the ultimate authority in
implementing the remedy, and assure that the decision, and reasons in support of that
determination, are carefully documented.

6. Implement centralized tracking and monitoring

We recommend that the College implement a centralized tracking system for all
reports, informal or formal, to enable the College (through the Title IX Coordinator) to track
patterns and evaluate campus occurrences in the context of the duty to eliminate and prevent the

existence of a hostile environment and provide remedies for the safety and protection of the
campus community. The College has taken significant steps to use existing software platforms
to achieve this goal.
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E. Investigation

We recommend that the College identify a sustainable investigative model that
protects the safety of complainants and promotes accountability for respondents in the context of
fair and impartial processes. Given the climate and context as it relates to student affairs, this
may involve hiring a dedicated Title IX investigator or, as the College is currently doing,
deciding to engage external investigators on a contract or as-needed basis. Depending on the
structure of the investigative model, the College may choose to eliminate the use of a hearing
panel and streamline administrative responses. There are many discretionary aspects in drafting
a new investigative model. As options, the College should consider:

1) The use of current trained and experienced employees, the hiring of a dedicated
Title IX investigator, and/or the continued retention of external investigators;

2)  Exploring options in the scope of the investigator’s role, including allowing the
investigator to gather the facts, make a threshold determination, or make the final
determination, by a preponderance of the evidence, whether there is sufficient
information to find that the policy has been violated.

3) Depending on the role of the investigator, designating an individual administrator,
panel, or external adjudicator as the decision-maker and/or disciplinary authority.

Regardless of the chosen model(s), we recommend that the College implement
consistent investigative protocols that address: forensic interview practices; interviews with the
parties as well as other witnesses who may provide corroboration (or lack thereof); preservation
and collection of any physical evidence (including social media); and a synthesized presentation
of the facts for review by the adjudicator. A competent Title IX investigation should be
conducted by skilled investigators trained in the dynamics of sexual assault, trauma, counter-
intuitive victim behaviors, dating and domestic violence, stalking, the impact of drugs and
alcohol, and evaluating consent. Investigators should be trained in how to evaluate a word-
against-word credibility case, including an understanding of the importance of demeanor,
interest, detail, corroboration and known patterns of human behavior. Investigators should
remain neutral and impartial. Where possible, we recommend that the investigation be
conducted by an experienced, impartial team of two individuals. In addition, investigative and
support functions should be kept separate.

We note that since the fall of 2013, the College has hired licensed and
experienced investigators on an as-needed basis. This practice addresses many of the
recommended considerations here, but we recognize that this model may not be sustainable on a
continuing basis.

F. Climate Assessment

We recommend that the College consider conducting a climate assessment that
seeks to identify challenges in the current campus climate that affect the educational or
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employment environment or create barriers to reporting. This may include: an assessment of the
campus climate; an evaluation of the role of alcohol or other drugs on campus and the efficacy of
existing alcohol and other drug policies; and an assessment of any areas of risk for students. A
canvassing of all campus community members through a variety of methods - online and in-
person, both anonymous and in open forums — serves a critical role in identifying key issues,
assessing campus climate as reflected in recent OCR guidance, identifying educational and
training needs for all constituencies and, ultimately, eliminating a hostile environment based on a
greater understanding of the context. It also demonstrates the College’s commitment to
addressing issues of sexual violence directly and openly.

There is no legal requirement, at this time, that the College conduct a climate
assessment. In the 2011 Dear Colleague Letter, OCR recommended that schools “conduct[], in
conjunction with student leaders, a school or campus ‘climate check’ to assess the effectiveness
of efforts to ensure that the school is free from sexual harassment and violence, and us[e] the
resulting information to inform future proactive steps that will be taken by the school.”® In the
Title IX Q&A, OCR also suggested that a school consider conducting climate surveys, but
framed the goal as “to learn more about the prevalence of sexual violence at the school,” rather
than evaluating effectiveness.”® In addition, the White House Task Force “urge[d] schools to
show they’re serious about the problem by conducting [a climate] survey” within the next year.
Like the Title IX Q&A, the White House Task Force recommends a climate assessment to test
prevalence, noting that, “When done right, these surveys can gauge the prevalence of sexual
assault on campus, test students’ attitudes and awareness about the issue, and provide schools
with an invaluable tool for crafting solutions.””® While the recommendations in the significant
guidance documents and references to climate surveys in the White House Task Force report are
not binding, we acknowledge that a typical voluntary resolution agreement will require a climate
assessment. We also note that the White House Task Force is exploring legislative or
administrative options to require schools to conduct such a survey in 2016.

95

In moving forward with a climate assessment, we recommend that the College
proceed carefully in the design and application of the assessment. A close look at the sample
climate survey toolkit provided as a link in the White House Task Force Report reflects that the
sample climate survey questions admittedly “have not been validated.” Further, the authors of
the toolkit acknowledge that “untrustworthy data can do more harm than good in efforts to
change campus climate.”

%2011 DCL at 18
% Title IX Q&A at 24.

% Not Alone, The First Report of the White House Task Force to Protect Students From Sexual Assault
(Apr. 2014), at 2, https://www.notalone.gov/assets/report.pdf.

% Id at 8.
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We recognize that there are many methods of conducting climate assessments,

many of which do not involve a formal written survey. Over the past two years, the College has
sought community feedback and engagement through the work of the Sexual Misconduct
Advisory Board, town hall meetings, Think About It surveys and the online anonymous
suggestion box. Each is a tool that can be used to assess and understand climate and
effectiveness of policies and procedures, and we encourage the College to remain committed to
identifying avenues for community input.

G.

Education, Prevention and Training

As noted in the Summary of Action Steps to Date, the College already provides

extensive ongoing education, prevention and training programs. We recommend that the College
augment those programs with additional content set forth in VAWA and the Q & A on Title IX
and Sexual Violence. We also recommend that the College consider a coordinated and systemic
approach to education and prevention, as follows:

1))

2)

3)

4)

Designate one individual with oversight responsibility for coordination of all
College training and educational programming.

Assure that all Title IX training across the many different facets of the College is
comprised of consistent messages and content.

Consider multi-disciplinary programming to address issues of sexual violence,
gender equity, tolerance and diversity, alcohol and substance abuse, intimacy,
consent, the “hook up” culture, social media, bullying, hazing, classism, racism
and other issues that can impact campus culture and the development and
education of students. We note that much of this training may be occurring
through Project SAFE, FYRE and other initiatives, but we encourage the College
to consider the intersectionality of the many existing efforts on campus and
continue to find creative ways of presenting content in integrated ways.

Review existing training and education programs to assure that the key VAWA
elements addressing domestic violence, dating violence, sexual assault and
stalking are incorporated for students and employees. Education programs should
include:
a. Primary prevention and awareness programs for all incoming students and
new employees, including safe and positive options for bystander

intervention;

b. Information on risk reduction to recognize warning signs of abusive
behavior; and,

c. Ongoing prevention and awareness programs for students and faculty.
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5)  Continue to provide regular and cngoing integrated training to all employees that
addresses reporting responsibilities for campus employees regarding:

‘ a. Clery: Campus Security Authority
b. Title IX: Responsible Employee
c. Mandatory child abuse reporting
d. California state law (obligations of health professionals).
6) Review existing training programs to assure that they encompass the expanded

scope of content under the Title IX Q & A. A training guide is provided as
Appendix VIL.
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VIII. Conclusion

We have been honored to work with Occidental since April 2013. Occidental is

distinguished by the legions of passionate and dedicated individuals — students, faculty,

administrators and staff alike — who are willing to speak up, speak out and take action against
sexual and gender-based violence. We have heard, from many corners of campus, voices of

optimism and hope. To that end, we would like to share some of those thoughts of optimism

shared by members of the community:
e “The student leadership has been amazing;”
e  “Our students in OSAC have been incredibly brave;”
e “Glad we have faculty and staff that are passionately seeking solutions to this process;”

e “The students involved in this have been exemplary — articulate, brave, respectful, and
admirable;”

¢ “I’'m proud of the students, faculty and staff who have set a precedent for supporting
survivors;”

e “I see so many members of our community dedicated to healing wounds and moving
forward. It’s heartening to see people who believe in their cause;”

e “I believe everyone wants to make the campus safe and non-hostile, even if we don’t
know how to get there;”

e “There is an interest by all partners in the development of better policies to deal with
sexual misconduct on campus;”

e “I think there is the will here to get things right — people care about each other;” and

e “My goal is for everyone to understand that we have a shared goal — the well-being of our
students.” '

Experiencing an act of sexual or gender-based harassment or violence can be life
altering. No two individuals respond alike, and individuals may experience a range of emotions
and changes in life circumstances. Any act of sexual or gender-based harassment or violence is
one act too many, and we commend the College and its community members for its continued

commitment to these issues.

The simple truth is that no institutional response will ever be “good enough” to

undo the harm caused by another individual, reverse an act of sexual or gender-based harassment
.or violence, or erase the impacts. But that does not mean that colleges should not continue to

approach these issues with fervor and relentlessly seek to assess and enhance sensitive and
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informed responses. Occidental has demonstrated meaningful and ongoing efforts to serve its
students well — to overhaul policies and procedures, change personnel and structure and
continually hold a mirror to its own actions.

We live in a community of diverse ideas and beliefs. This means there may be
more than one “right” way to respond to sexual or gender-based harassment and violence.”’ Our
hope is that the meaningful participation of campus activists and community members, the steps
taken by the College, the transparency in information shared in this letter and prior
communications by the College and the forthcoming recommendations by the DOE provide a
platform where the Occidental community can heal and rebuild trust.

At Occidental, we have sought input from all voices. We listened with an earnest
intent to hear all insights. We are particularly grateful to the individuals who candidly shared
their experiences, observations, recommendations and hopes with us. We encourage a continued
dialogue and conversation on these issues and remain available to any Occidental community
member, through the anonymous suggestion box”® and/or direct communication.

In synthesizing these thoughts for the Occidental community, we brought our best
efforts, informed by our collective forty-five years of experience with sexual and gender-based
harassment and violence, the current state of the evolving law, and insights gleaned from our
work on campuses across the country. We are grateful to President Veitch, the Board of Trustees
and senior leadership for entrusting us with this responsibility and for embracing the College’s
mission to provide a welcoming and safe environment for all students and employees.

°7 2001 Revised Sexual Harassment Guidance: Harassment of Students by School Employees, Other
Students, or Third Parties - Title IX, pg. iii.

% The anonymous suggestion box is available at https://oxy.qualtrics.com/SE/?SID=SV_8d1V3gEt6szEaix.
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Appendix I:

Qur Efforts to Engage Individual Community Members

In early April, 2013, during our first visit to Occidental, we met with faculty and
student members of the Oxy Sexual Assault Coalition (OSAC). During that meeting, we
expressly requested to meet with complainants in order to directly understand their concerns.
OSAC faculty members present that day specifically told us that they would not permit us to
meet with complainants. We continued, however, to express interest in doing so, both in that
initial meeting and by providing other opportunities, including community forums, the online
suggestion box and an open invitation to the campus for any individual who wished to speak
with us to have individual meetings. Many community members, including complainants, took
advantage of those invitations and spoke with us.

And yet, we still felt that there were more voices to be heard at Occidental. In
particular, we felt it important to understand the perspective of those individuals who had
negative experiences with the College’s policies and procedures. We learned that a Title IX
complaint had been filed with the Office for Civil Rights outlining specific concerns by students
and faculty, but that complaint has not been made available to either the College or to us. On our
second campus visit in late April 2013, at our request, we again met with OSAC. We also met
with Oxy Men Against Rape (OMAR). And in July, in preparation for our August campus visit,
the College directly contacted faculty members affiliated with OSAC on our behalf to request a
meeting with complainants:

On Tue, Jul 30, 2013 at 5:49 PM, Rebecca Stolz <rstolz@oxy.edu> wrote:
Dear Caroline [Heldman], Danielle [Dirks], James [Ford] and Richard [Mora],

Gina Smith and Leslie Gomez, who are conducting an independent review of
Oxy’s sexual misconduct policies and procedures, will be on campus August 23-
26 to meet with various groups. I am assisting them with scheduling for this visit.

Would you please let me know how best to extend an invitation to OSAC and
OMAR members to meet with Gina and Leslie while they are on campus? Would
the two groups prefer a joint meeting, or separate meetings?

Please let me know how best to proceed, or if I should contact someone else.
Thank you!

Rebecca

The College received the following response:

From: Caroline Heldman <heldman@oxy.edu>

Date: Wed, Jul 31, 2013 at 3:29 PM

1
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Subject: Re: OSAC and OMAR meetings with Gina & Leslie?
To: Rebecca Stolz <rstolz@oxy.edu>

Cc: Danielle Dirks <dirks@oxy.edu>, Richard Mora <rmora@oxy.edu>, James
Ford <jford@oxy.edu>

Dear Rebecca,

Thank you for this invitation. OSAC will not be participating with Smith and
Gomez's investigation since our previous meetings with these attorneys have been
so unfruitful, and since the DOE is conducting an impartial investigation that will
produce some useful plans for moving forward.

Best,
Caroline + Danielle

President Veitch replied on August 7, 2013, reinforcing our interest in meeting
with OSAC: “The College, as well as Gina and Leslie, continue to value OSAC's feedback as we
work towards a coordinated and integrated response to sexual violence and harassment,
including achieving the longer-term goal of creating a model final policy.” OSAC declined this
outreach as well.

On February 7, 2014, we responded to the Occidental Weekly’s request for an
update on the timing of our recommendations, as follows:

In synthesizing the information learned to date, however, we felt that we were still
missing some voices in the conversation. Before completing our final report, we
are taking an additional opportunity to invite Occidental community members to
participate in our review. The suggestion box remains open, but we are also
available to speak directly with any student, staff or faculty member who would
like to be heard on the issues before we conclude our review.

In an April 29, 2014 article in the Occidental Weekly, it was reported that OSAC
would become a student only organization." On May 20, 2014, we contacted the student
representative who was quoted on behalf of OSAC with the following communication:

We are writing to you as a representative of OSAC. Over the past
year, we have sought the input of survivors in our review of past

cases. While we have heard from many, we believe that there are
others with concerns and experiences that may be valuable to our

" Juliet Suess, Allies, Trustees Clash over College Policy, OCCIDENTAL WEEKLY (Apr. 29, 2014),
http://occidentalweekly.com/news/2014/04/29/allies-trustees-clash-over-college-policy/.
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review. Is there a forum or shared list serve for OSAC members
where you would be willing to post the message below?

Thank you,

Leslie and Gina

To student members of OSAC,

In April 2013, we were tasked with conducting an external review
of the College’s response to cases over the past two years. To us,
a central part of that review is understanding the perspectives and
experiences of those who have reported, felt discouraged from
reporting, participated in an investigation or hearing, or otherwise
intersected with the College’s Sexual Misconduct Policy or
administrators responsible for its implementation. During our first
visit to campus, we met with faculty and student members of
OSAC. During that meeting, we expressly requested to meet with
survivors who were willing to meet with us in order to directly
understand their concerns. We were specifically told that OSAC
would not permit us to meet with survivors. We continued,
however, to express interest in doing so, both in that initial
meeting and by providing other opportunities, including
community forums, the online suggestion box, and an open
invitation to the campus for any individual who wished to speak
with us to have individual meetings. Many community members,
‘including survivors, took advantage of those invitations and spoke
with us. On our second visit to campus in late April, we met with
members of OSAC and OMAR, again at our request. And in July,
the College on our behalf, directly contacted OSAC and OMAR
Saculty advisors to request a meeting with each group. The
College was told, in writing, that OSAC would not be participating
in our review.

We seek to include all opportunities for survivors to impact the

nature of the College’s future responses to sexual and gender-

based harassment and violence. We have opened many avenues

Jor the receipt of this information, including anonymous, in person,
iy or any other forum that may best meet the needs of a survivor. We
understand that there may be distrust of the College, and as an
extension, of outside consultants, but as we shared with OSAC and
many other Oxy community members, our independence and our
ability to call it as we see it is critical to our effectiveness. Since
beginning our careers in the Philadelphia District Attorney’s
Olffice 2 to 3 decades ago, we have devoted our lives to
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championing the rights of victims, working tirelessly for justice
and seeking improvement in societal responses to sexual
violence. The underpinnings of our work at Oxy are no different.

While we have read the Survivor Stories on the OSAC webpage
and incorporated that information in our review, it is no substitute
Sfor understanding the individual student experience. In short, we
believe that there are still more voices to be heard at Occidental
before we can complete our report. As we shared with the
Occidental Weekly on February 7, 2014.:

In synthesizing the information learned to date, however, we felt
that we were still missing some voices in the conversation. Before
completing our final report, we are taking an additional
opportunity to invite Occidental community members to participate
in our review. The suggestion box remains open, but we are also
available to speak directly with any student, staff or faculty
member who would like to be heard on the issues before we
conclude our review.

Please know that we respect the autonomy of any survivor to
choose to speak or decline to speak with us. We understand that
the choice to do so is a deeply personal one. Please also know that
any information shared by a survivor will be used in an aggregate
Sform, meaning that the survivor’s name and other identifying
information will not be shared with the College by us. Our goal is
fo have a sensitive, informed conversation — in person, by
telephone or by Skype — with any survivor interested in speaking
with us. We are hopeful that many of you consider taking the time
fo speak with us, or if you prefer, to communicate by email or
through the anonymous Suggestion Box.

We can be reached at:

Leslie Gomez 215-981-4522 gomezl@pepperlaw.com
Gina Smith 215-981-4490 smithgm@pepperlaw.com

Thank you for your consideration of this important request.
Gina Smith and Leslie Gomez
(0 We also contacted OSAC directly on July 11, 2014, via the email address
available on OSAC’s webpage, with the following communication (nearly identical to the May

L 20 email):

To student members of OSAC,
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Over the past year, we have sought the input of survivors in our
review of past cases. While we have heard from many, we believe
that there are others with concerns and experiences that may be
valuable to our review. Is there a forum or shared list serve for
OSAC members where you would be willing to post the message
below?

Thank you,

Leslie and Gina

To student members of OSAC,

In April 2013, we were tasked with conducting an external review
of the College’s response to cases over the past two years. To us,
a central part of that review is understanding the perspectives and
experiences of those who have reported, felt discouraged from
reporting, participated in an investigation or hearing, or otherwise
intersected with the College ’s Sexual Misconduct Policy or
administrators responsible for its implementation. During our first
visit to campus, we met with faculty and student members of
OSAC. During that meeting, we expressly requested to meet with
survivors who were willing to meet with us in order to directly
understand their concerns. We were specifically told that OSAC
would not permit us to meet with survivors. We continued,
however, to express interest in doing so, both in that initial
meeting and by providing other opportunities, including
community forums, the online suggestion box, and an open
invitation to the campus for any individual who wished to speak
with us to have individual meetings. Many community members,
including survivors, took advantage of those invitations and spoke
with us. On our second visit to campus in late April, we met with
members of OSAC and OMAR, again at our request. And in July,
the College on our behalf, directly contacted OSAC and OMAR
Jaculty advisors to request a meeting with each group. The
College was told, in writing, that OSAC would not be participating
in our review.

We seek to include all opportunities for survivors to impact the
nature of the College’s future responses to sexual and gender-
based harassment and violence. We have opened many avenues
Jor the receipt of this information, including anonymous, in person,
or any other forum that may best meet the needs of a survivor. We
understand that there may be distrust of the College, and as an
extension, of outside consultants, but as we shared with OSAC and
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many other Oxy community members, our independence and our
ability to call it as we see it is critical to our effectiveness. Since
beginning our careers in the Philadelphia District Attorney’s
Olffice 2 to 3 decades ago, we have devoted our lives to
championing the rights of victims, working tirelessly for justice
and seeking improvement in societal responses to sexual
violence. The underpinnings of our work at Oxy are no different.

While we have read the Survivor Stories on the OSAC webpage
and incorporated that information in our review, it is no substitute
Jfor understanding the individual student experience. In short, we
believe that there are still more voices to be heard at Occidental
before we can complete our report. As we shared with the
Occidental Weekly on February 7, 2014:

In synthesizing the information learned to date, however, we felt
that we were still missing some voices in the conversation. Before
completing our final report, we are taking an additional
opportunity to invite Occidental community members to participate
in our review. The suggestion box remains open, but we are also
available to speak directly with any student, staff or faculty
member who would like to be heard on the issues before we
conclude our review.

Please know that we respect the autonomy of any survivor to
choose to speak or decline to speak with us. We understand that |
the choice to do so is a deeply personal one. Please also know that |
any information shared by a survivor will be used in an aggregate
Sform, meaning that the survivor’s name and other identifying
information will not be shared with the College by us. Our goal is
fo have a sensitive, informed conversation — in person, by
telephone or by Skype — with any survivor interested in speaking
with us. We are hopeful that many of you consider taking the time
to speak with us, or if you prefer, to communicate by email or
through the anonymous Suggestion Box.

We can be reached at:

Leslie Gomez 215-981-4522 gomezl@pepperiaw.com

P Gina Smith 215-981-4490 smithgm@pepperlaw.com

Thank you for your consideration of this important request.
bs Gina Smith and Leslie Gomez

We received no response from either outreach.
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Appendix II:

List of Individuals/Groups Who Provided Foundation for Recommendations

e Participants in the process:
o Individual complainants and parents
o Investigators
o Advisors
o Hearing panel members
o Appeals committee members
e Individual faculty, staff and students who spoke with us confidentially

e Senior Leadership, including President Jonathan Veitch, Dean of College and Vice
President for Academic Affairs Jorge Gonzalez, Vice President for Finance and
Planning Amos Himmelstein, Dean of Students and Vice President for Student Life
Barbara Avery, Vice President for Institutional Advancement Shelby Radcliffe,
Associate Vice President for Strategic Initiatives Brett Schraeder, Associate Vice
President and Director of Athletics Jaime Hoffman and Vice President for Admission
and Financial Aid Vince Cuseo

¢ Current and former Title IX and Deputy Title IX Coordinators, including Lauren
Carella, Irene Girton, Erica O’Neal Howard, Maryanne Horowitz, Richard Ledwin
and Jaime Hoffman

e Faculty Council as of April 2013, including professors Amy Lyford, Aram
Nersissian, Julie Prebel and Susan Gratch

e Campus Safety members, including Holly Nieto, Tim Chang and Sean Kennedy

e OSAC, including professors Caroline Heldman, Danielle Dirks, Lisa Wade, Richard
Mora and student members

e Oxy Men Against Rape (OMAR), including Professor Richard Mora and several
students

(2 e February 2013 Sexual Assault Task Force, including Vice President for Institutional
Ny Advancement Shelby Radcliffe (Co-Chair), Assistant Professor Danielle Dirks (Co-
Chair), Aja-Fullo Sanneh '13, Sr. Associate Dean of Students and Title IX

pot Coordinator Erica O’Neal Howard, Professor John Swift, Lead Nurse Practitioner
- Roberta Dacus, and Hailey Jures '14
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¢ Mary Christianakis, Associate Professor of Language, Literacy, and Culture,
Department of Critical Theory and Social Justice and Chair of the Sexual Misconduct
Advisory Board

e Associate Director of Athletics Brian Newhall and representative male athletes

e Marketing and Communications team members, including Brett Schraeder, Jim
Tranquada and Tricia Long

e Title IX Search Committee, including Donna Maeda, Ella Turenne, James Uhrich,
Mary Beth Heffernan, Nalsey Tinberg, Roberta Dacus, Sal Fernandez, Jorge
Gonzalez and Lauren Carella

¢ Emmons Health and Counseling Center staff, including Robin Davidson, Matt
Calkins, Roberta Dacus and Jenny Heetdirks

e Sexual Assault Survivor Advocate Naddia Palacios

e Faculty Council Hearing Board, April 2013

e Administrator/Staff Council open session for staff, August 27, 2013

e Associated Students of Occidental College (ASOC) Senate, April 2013

e ASOC open session for students, August 27, 2013

e Board of Trustees Student Life Committee and Audit Committee

e Board of Trustees Executive Committee

¢ Student Affairs Division staff, including Barbara Avery, Robin Davidson, Tim
Chang, Emily Harris, Ella Turenne, Tamara Rice, Paula Crisostomo, Justin Gerboc,
Chad Myers, Meredith Mickaliger, Juls White, Devon Maclver and Jesus Maldonado

¢ In-house College counsel

e Open campus sessions, April 22 and 23, 2013

e “Sexual Respect at Oxy” family orientation information session, August 24, 2013

e “Sexual Respect at Oxy” first year Orientation session, August 24, 2013

e Peace Over Violence staff, including Executive Director Patti Giggins, Associate
Director Cathy Friedman, Director of Intervention Services Yvette Lozano, Director

bot of Prevention Services Lili Herrera and Youth Services Coordinator Melodie
U Kruspodin
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* Faculty Meetings, April 23, 2013 and August 26, 2013

e Alumni Board of Governors

» Town Hall, Homecoming/Family Weekend, October 2013

- Steve Healy, Margolis Healy and Associates

* Online suggestion box, which provided direct, candid and typically anonymous
feedback from more than 100 Occidental community members, including, but not

limited to, staff members, parents or cther relatives, faculty members, current

students, alumni and complainants

¢ Dear Oxy Tumblr, http://dearoxy.tumblr.com/

* OSAC website, http://oxysexualassaultcoalition.wordpress.com/, including

o Why is OSAC filing Title 1X and Clery Federal Complaints Against

Occidental College

http://www.slideshare.net/osacoalition/why-is-osac-filing-title-ix-and-clery-

federal-complaints-against-occidental-college

Survivor Stories
http://oxysexualassaultcoalition.wordpress.com/survivor-stories-2/

e  Minimum Saféty Requirement Evaluation List compiled and shared by Occidental

alumni
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Appendix III:

Overview of Regulatory Framework

L Title IX

. This section discusses three categories of legal authority relevant to Title IX: (1)
the Title IX statute, 20 U.S.C. § 1681 et seq., which sets forth the law; (2) Title IX’s
implementing regulations, 34 C.F.R. Part 106, which have the force and effect of law; and (3)
guidance documents from the Department of Education’s Office for Civil Rights (OCR).
Specifically, OCR has issued several “significant guidance documents™ that constitute policy
guidance to assist schools with meeting their Title IX obligations. The most notable of these
guidance documents are the April 4,2011 Dear Colleague Letter (“2011 DCL”) and the April 29,
2014 Questions and Answers on Title IX and Sexual Violence (“Title IX Q&A”™). Links to these
and other guidance documents from OCR are available in Appendix IV, Links to Federal Law,
Regulations and Guidance re: Sexual and Gender-Based Harassment and Violence, Dating
Violence, Domestic Violence and Stalking.

Although guidance documents from OCR do not add requirements to applicable
law, they provide information and examples to inform recipients about how OCR evaluates
whether schools are complying with their legal obligations.? Furthermore, the Bulletin on
‘Agency Good Guidance Practices’ sets forth general policies and procedures for developing,
issuing and using guidance documents. The purpose of Good Guidance Practices (GGP) is to
ensure that guidance documents of Executive Branch departments and agencies are: “developed
with appropriate review and public participation, accessible and transparent to the public, of high
quality, and not improperly treated as legally binding requirements.”

Title IX of the Education Amendments of 1972 is a federal law that prohibits
discrimination on the basis of sex in education programs and activities and in employment.*
Title IX applies to all colleges and universities that receive federal financial assistance either
directly or indirectly.’

Title IX states that “no person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving Federal financial assistance.”® Although Title IX is

22011 DCL atn. 1.
372 Fed. Reg. 16.

* See generally 20 U.S.C. § 1681 et seq.; 34 C.F.R. Part 106. See Appendix IV for Links to Federal Law,
Regulations and Guidance re: Sexual and Gender-Based Harassment and Violence, Dating Violence, Domestic
Violence and Stalking.

20 U.S.C. § 1681(a); 34 C.F.R. § 106.11.

620 U.S.C. § 1681(a).
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perhaps best known for its mission to achieve gender equity in athletic programming, Title IX’s
protections are much broader in scope. It applies to all forms of sexual discrimination, including
sexual harassment, sexual misconduct and sexual violence.” Title IX applies equally to students,
staff and faculty.® It protects students and employees from sexual harassment by any school
employee, student, or non-employee third party.’

Title IX requlres that a school: publish a non-discrimination statement;' appomt
a Title IX Coordinator;'' adopt grievance procedures that are prompt and equitable and allow for
adequate, rellable and impartial investigation of complaints;'? provide education and prevention
programs;'> and provide general training for all campus community members as to the school’s
policies and procedures and specific training for implementers and adjudicators relating to the
school’s grlevance procedures and its proper response to complaints of sexual harassment and
sexual violence."

Title IX requires that a school’s grievance procedures be prompt and equitable."®
Policies must designate reasonably prompt timeframes for the major stages of the complaint
process.' § Both the complainant and the respondent should be given periodic status updates,
receive notification of the outcome, and be informed of his/her right to appeal.'” Grievance
procedures must: ensure an investigation that is adequate, reliable and fair; apply a
preponderance of the evidence standard; and balance the rights of the complainant and

respondent.'®

72011 DCL at 1.

¥ See 34 C.F.R. § 106.8(b) (requiring schools to adopt and publish grievance procedures for students and
employees); 34 C.F.R. § 106.51 (prohibiting discrimination on the basis of sex in employment in education
programs or activities); see also 2011 DCL at n. 11 (“Title IX also protects employees of a recipient from sexual
harassment.”).

® See 2011 DCL at n. 11 (“Title IX also protects third parties from sexual harassment or violence in a
school’s education programs and activities.”).

934 CF.R.§106.9.

34 CF.R. § 106.8(a). |

'234 C.F.R. § 106.8(b); see also 2011 DCL at 9-12.
32011 DCL at 14-15.

" Id at4,7-8, 12; Title IX Q&A at 38-42.

'®34 C.F.R. § 106.8(b).

'®2011 DCL at 12-13.

17 Id

8 1d at9-11.
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Once a school has notice of a sexual harassment or violence allegation, it must
promptly take steps to protect the complainant and the campus commumty as necessary,
including taking interim steps while the investigation is pending.'® Examples of interim
remedies may include no-contact orders, adjustments to academic schedules or living
arrangements as appropriate, academic support, providing counselmg or emotional support and
allowing for other equitable solutions or responses for both parties.?’

Under Title [X, if a school knows or reasonably should know about sexual
harassment that creates a hostile env1ronment the school must eliminate the harassment, prevent
its recurrence and address its effects.?’ Once a school is on notice of off-campus sexual violence,
it must assess whether there are any continuing effects on campus or in an off-campus education
program or activity that are creating or contributing to a hostile environment. Therefore, a
school violates Title IX if it has “notice” of a sexually hostile environment and fails to take
immediate and corrective action. A school is deemed to have notice if a responsible employee
knew or, in the exercise of reasonable care, should have known, about the harassment. A
responsible employee includes any employee who: (1) has the authority to take action to redress
the harassment; (2) has the duty to report to appropriate school officials sexual harassment or any
other misconduct by students or employees or (3) a student could reasonably believe has the
authority or responsibility to take action.??

II. Overview of the Clery Act

The Jeanne Clery Disclosure of Campus Security and Campus Crime Statistics
Act, 20 U.S.C. § 1092(f), is a federal statute enacted in 1990 that requires all schools that receive
federal financial assistance, elther directly or indirectly, to keep and publish information about
crime on or near their campus.?® The purpose of the Clery Act is to provide students, their
families and employees with accurate, complete and timely information about campus safety to
better inform future decisions.?*

This section discusses three sources of authority relevant to the Clery Act: (1) the
Clery Act statute, 20 U.S.C. § 1092(f), which sets forth the law; (2) the Clery Act’s
implementing regulations, 34 C.F.R. § 668.46, which are issued by the U.S. Department of

¥ 1d at 15.

2 Id at 15-17.

A 1d at4.

2 Title IX Q&A at 15-16.

2 See generally 20 U.S.C. § 1092 (f); 34 CF.R. § 668.46. See Appendix I1I for Links to Federal Law,
Regulations and Guidance re: Sexual and Gender-Based Harassment and Violence, Dating Violence, Domestic
Violence and Stalking.

2 U.S. Department of Education, The Handbook for Campus Safety and Reporting (Feb. 2011) at xi,
http://www2.ed.gov/admins/lead/safety/handbook.pdf.
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Education and have the force and effect of law; and (3) the U.S. Department of Education’s
February 2011 Handbook for Campus Safety and Security Reporting, which is not legally
binding but is intended to provide guidance on interpreting the regulations. The Clery Act
statute and its implementing regulations therefore take precedence over the Handbook.?

Clery requires that schools report offenses and disclose statistics for crimes that
were reported to the local police and Campus Security Authorities.® Reportable crimes include
those that occurred on-campus, in or on non-campus buildings or property, or on public property
within or immediately adjacent to and accessible from the school’s campus.?’ Furthermore, it is
not necessary for the crime to have been investigated by the police or a Campus Security
Authority, nor must a finding of guilt or responsibility be made to constitute a reportable crime—
as long as there is a reasonable basis for believing the information is not rumor or hearsay, the
crime should be reported.?®

Campus Security Authorities at institutions include four groups of individuals and
organizations:

1) Individuals who work within a campus police or security department;

2) Individuals who have responsibility for campus security but are not a part of a
campus police or security department;

3) Individuals who are named in an institution’s policy as persons to whom students
and employees should report; and

%5 The U.S. Court of Appeals for the District of Columbia Circuit has described the complicated
relationship between statutes, regulations and guidance as follows:

The phenomenon we see in this case is familiar. Congress passes a broadly worded
statute. The agency follows with regulations containing broad language, open-ended
phrases, ambiguous standards and the like. Then as years pass, the agency issues circulars
or guidance or memoranda, explaining, interpreting, defining and often expanding the
commands in regulations. One guidance document may yield another and then another
and so on. Several words in a regulation may spawn hundreds of pages of text as the
agency offers more and more detail regarding what its regulations demand of regulated
entities. Law is made, without notice and comment, without public participation, and
without publication in the Federal Register or the Code of Federal Regulations.

Appalachian Power Co. v. EPA, 208 F.3d 1015, 1020 (D.C. Cir. 2000).
%20 U.S.C. §1092(f)(1)(F); 34 C.F.R. § 668.46(c).
7720 U.S.C. § 1092(f)(1)(F), 20 U.S.C. § 1092(f)(12); 34 C.F.R. § 668.46(c), 34 C.F.R. § 668.46(c)(4).

%8 The Handbook for Campus Safety and Reporting, supra, at 73, 77.
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4) Individuals who have significant responsibility for student and campus
activities.”

Campus Security Authorities are required to report, to the individual or office designated
by the institution to collect crime report information, any Clery Act crime allegations that the
Campus Security Authorities believe were made in good faith. 30 Under Clery, the report must
contain information about: (1) where the crime occurred, (2) the type of crime, (3) to whom the
crime was reported and (4) when the crime was reported.’’ When reportmg sex crimes, the
offenses should be divided into two categories: forcible and non-forcible.*” Forcible sex
offenses include any sexual act that is directed against another person either (1) forcibly and/or
against that person s will or (2) non-forcibly or against the person’s will and the victim is
incapable of giving consent.*® Examples of forcible sex offenses are forcible rape, forcible
sodomy, sexual assault with an object and forcible fondlmg Non-forcible sex offenses are
those incidents of unlawful, non-forcible sexual intercourse.> Examples of non-forcible sex
offenses are incest and statutory rape.*

Moreover, the Clery Act requires that the school’s Campus Security Authorities
maintain a public Daily Crime Log of all crimes reported to them.*” A crime entry must be made
within two business days of when the school learned the information, and each entry must
include information about: (1) the nature of the crime, (2) the date of the crime, (3) the time of
the crlme (4) the general location of the crime and (5) the disposition of the complaint, if
known.*® The log must be accessible to the public during normal business hours and remain
open for 60 days, after which it must be made available upon request within two business days.*

® 34 CF.R. § 668.46(a) (defining “Campus security authority”); The Handbook for Campus Safety and
Reporting, supra, at 74-75.

%34 C.F.R. § 668.46(b)(2)(iii); The Haﬁdbook for Campus Safety and Reporting, supra, at 73.

3! See generally 34 C.F.R. § 668.46(c); The Handbook for Campus Safety and Reporting, supra, at 11.
3220 U.S.C. §1092(H)(1)(F)(ii); 34 C.F.R. § 668.46(c)(ii).

3 The Handbook for Campus Safety and Reporting, supra, at 37.

* Id. at 37-38.

®1d at 39.

% 1d_ at 39-40.

720 U.S.C. § 1092 (f)(4)(A); 34 C.F.R. § 668.46(f).

820 U.S.C. § 1092 (f)(4)(A); 34 C.FR. § 668.46(f)(2).

20 U.S.C. § 1092 (f)(4)(B); 34 C.F.R. § 668.46(f)(5); The Handbook for Campus Safety and Reporting,
supra, at 95.
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at Law

The Daily Crime Log must mclude all crimes reported to campus police or
security for the requlred geographic location.*® The geographic location includes all reported
crimes that occur “on campus, in or on noncampus buildings or property or on public property
within the campus or immediately adjacent to and accessible from the campus,” as well as all
crimes that occur within the patrol jurisdiction of the campus police.' The patrol jurisdiction
comprises any property that does not meet any of the Clery geographic area definitions but is
regularly provided with police or security patrol services by campus security.42

The Clery Act requires timely warning notification to the campus community of
all Clery Act crimes that are reported to Campus Security Authorities or local police and are
considered by the school to represent a threat to students and employees.*> Warnings are to be
made as soon as the pertinent information is available, so as to effectlvelzr alert the community of
a continuing threat to safety and aid in the prevention of similar crimes.”® Schools must issue a
timely warning when a Clery crime is considered by the school to represent a “serious or
continuing” threat to students and employees.”> The decision to warn is to be made by the school
on a case-by-case basis taking into consideration the nature of the crime, the threat of contmumg
danger and the coordination with law enforcement.*® If the school concludes that a warning is
appropriate, the warning should be made in a format that is reasonably likely to reach the entire
campus community, €.g., via e-mail, intranet, text message, etc.!’

Finally, the Clery Act mandates that schools develop policies, procedures, and
programs regarding sex offenses.”®* The reporting procedures should outline the procedures that
a student should follow if a sexual offense occurs, including who should be contacted, the
importance of preserving evidence, and to whom the alleged offense should be reported.”’ The
school should also have procedures for disciplinary action, including an equal right to have

“The Handbook for Campus Safety and Reporting, supra, at 91; 20 U.S.C. § 1092 (f)(4)(A); 34 CF.R. §
668.46(f).

“‘The Handbook for Campus Safety and Reporting, supra, at 91; see also 34 C.F.R. § 668.46(f).

“’The Handbook for Campus Safety and Reporting, supra, at 92.

20 U.S.C. § 1092 (N)(3); 34 C.F.R. § 668.46(e).

* The Handbook for Campus Safety and Reporting, supra, at 111.

* Id. at 118; see also 20 U.S.C. § 1092 (H(3) (requiring that campus security “make timely reports to the
campus community on crimes considered to be a threat to other students and employees”); 34 CFR 668.46(e)(iii)
(requiring warnings when crimes are “[c]onsidered by the institution to represent a threat to students and
employees”).

* The Handbook for Campus Safety and Reporting, supra, at 112-13.

“1d at114.

20 U.S.C. § 1092 (f)(8); 34 C.F.R. § 668.46(b)(11).

20 U.S.C. § 1092 (F)(8)(B)(iii); 34 C.F.R. § 668.46(b)(11)(ii).
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persons present during the proceeding, to be informed of the outcome and the sanctions imposed,
and to speak about the offense.’® Additionally, the policy should list the potential sanctions for
offenses.”’ The victim should be informed of his/her right to call police(both local and-on-
campus), the availability of on- and off-campus counseling and mental health services, and the
options for reasonable accommodations in changing academic and living situations after an
alleged sexual assault incident.*?

III.  Overview of Section 304 of the 2013 Reauthorization of the Violence Against
Women Act (VAWA)

On March 7, 2013, President Barack Obama signed a bill reauthorizing the
Violence against Women Act (VAWA).*® Section 304 of VAWA revised schools’ requirements
with respect to education and prevention, reporting, and policy and procedures with respect to
sexual assault. It also expanded those same categories of required steps to domestic violence,
dating violence and stalking.

Under the new data collection requirements, VAWA requires that schools:
disclose incidents of domestic violence, dating violence, sexual assault and stalking, in annual
campus crime statistic reports; expand the definition of reportable hate crimes to include bias
crimes that are based on an individual’s national origin or gender identity; and withhold the
names of complainants as confidential in timely warnings notifications. Schools must also
provide information about how they will protect the confidentiality of individuals, including
protecting such information in publicly-available records.

In addition, schools must develop and distribute policies regarding: education
programs designed to promote the awareness of rape, acquaintance rape, domestic violence,
dating violence, sexual assault and stalking and prevent domestic violence, dating violence,
sexual assault and stalking; procedures they will follow once an incident of domestic violence,
dating violence, sexual assault or stalking is reported; and the standard of evidence used during
disciplinary actions.

VAWA requires schools to provide education programs that promote awareness
of rape, acquaintance rape, domestic violence, dating violence, sexual assault and stalking. The
education programs must be provided to all incoming students and new employees and should
include: a statement that the school prohibits the offenses of domestic violence, dating violence,
sexual assault and stalking; the definition of domestic violence, dating violence, sexual assault
and stalking in the applicable jurisdiction; the definition of consent, in reference to sexual
activity, in the applicable jurisdiction; safe and positive options for bystander intervention;

%20 U.S.C. § 1092 (H(8)(B)(iv); 34 C.F.R. § 668.46(b)(11)(vi).
5120 U.S.C. § 1092 ()(8)(B)(ii); 34 C.F.R. § 668.46(b)(11)(vii).
5220 U.S.C. § 1092 (F)(8)(B)(v)-(vii); 34 C.F.R. § 668.46(b)(11)(iii)-(iv).

%3 See generally Pub. L. 113-4, Violence Against Women Reautliorization Act of 2013 (Mar. 7, 2013).
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information regarding risk reduction; and the school’s ongoing prevention and awareness
campaigns for students and faculty.

Furthermore, VAWA requires that a school’s written policy contains all of the
information taught in the school’s education program. The policy must also contain: possible
sanctions or protective measures that the school may impose following a final determination of
rape, acquaintance rape, domestic violence, dating violence, sexual assault or stalking;
procedures individuals should follow if a sex offense, domestic violence, dating violence, sexual
assault or stalking occurs; information regarding the importance of preserving evidence;
identification of the administrator to whom alleged offenses should be reported; options
regarding notifying law enforcement and campus authorities about alleged offenses, including
the option to be assisted by campus authorities in notifying law enforcement authorities or to
decline to notify authorities; and individuals’ rights and the school’s responsibilities regarding
orders of protection, no contact orders, restraining orders or similar lawful orders issued by a
criminal, civil or tribal court. Schools must also publish procedures for institutional disciplinary
action in cases of alleged domestic violence, dating violence, sexual assault or stalking. These
procedures must include a clear statement that the proceedings will entail a prompt, fair and
impartial investigation and resolution.

Under VAWA, during disciplinary actions, both parties must have the same
opportunities to have others present during a disciplinary proceeding, including the opportunity
to be accompanied to any related meeting or proceeding by an advisor of their choice.
Furthermore, both parties must be simultaneously informed in writing of: the outcome of any
institutional disciplinary proceeding that arises from an allegation of domestic violence, dating
violence, sexual assault or stalking; the institution's procedures for both parties to appeal the
results of the disciplinary proceeding; any change to the results of the proceeding that occurs
prior to the time that such results become final; and when results of the proceeding become final.

Schools also must notify individuals of: on and off campus counseling, health,
mental health, victim advocacy and legal assistance programs; interim remedies that are
available regardless of whether an individual chooses to report an alleged crime to campus police
or law enforcement; and a written explanation of an individual’s rights and options when a
student or employee reports that they have been a victim of on or off campus domestic violence,
dating violence, sexual assault or stalking.

VAWA also requires schools to prohibit retaliation, intimidation, threats, coercion
or any other type of discrimination against any individual for reporting domestic violence, dating
violence, sexual assault or stalking.

Further, VAWA requires that implementers must receive “annual training on the |
issues related to domestic violence, dating violence, sexual assault, and stalking and how to |
conduct an investigation and hearing process that protects the safety of victims and promotes |
accountability.” This requirement builds on OCR’s 2001 Guidance, which directed schools to
“ensure that employees are trained so that those with authority to address harassment know how
to respond appropriately,” and the April 2011 DCL, which requires that schools: “ensure that all
persons involved in implementing grievance procedures (e.g. Title IX Coordinators,
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investigators, and adjudicators) have training in the recipient’s grievance procedure”; “ensure
that all persons‘involved in implementing grievance procedures (e.g. Title IX Coordinators,
investigators, and adjudicators) have training in confidentiality requirements”; and “in sexual
violence cases, the fact-finder and decision-maker should have adequate training or knowledge
regarding sexual violence.”*

IV.  The Coordinated and Integrated Approach

In implementing Clery Act, Title IX and VAWA requirements, educational
institutions are tasked with integrating complex and at times inconsistent provisions of each of
these three statutes to provide integrated, coordinated and compliant institutional responses. In
order to appropriately respond to incidents of sexual and gender-based harassment and violence,
intimate partner violence and stalking, institutions must necessarily consider how these laws
intersect, overlap, and in some instances, conflict. Colleges and universities can achieve
seamless and effective service to students and employees by investing the time to develop a
comprehensive and coordinated understanding of the applicable laws and guidance.

Colleges and universities are tasked with providing a safe and nondiscriminatory
educational environment.> In the arena of sexual harassment, sexual assault, dating violence,
domestic violence and stalking, schools are responsible for the prevention, investigation,
evaluation and adjudication of allegations of sexual violence — an arena traditionally reserved for
law enforcement officers and prosecutors and seemingly beyond the traditional role of an
institution of higher education. The reality is that current law requires that schools take
appropriate action under campus policies, regardless of whether the matter is reported to law
enforcement.®

At the same time, schools must coordinate with law enforcement. A criminal
investigation and a Title IX investigation are two distinct processes; the same procedural
protections and legal standards are not required in each.’” The purpose of a criminal
investigation is to determine whether an individual violated a law.”® If an individual is found
guilty, the individual may be imprisoned or subject to other criminal penalties.” Therefore, the
Constitution provides criminal defendants who face the risk of incarceration numerous
protections including, but not limited to, the right to counsel, the right to a speedy trial, the right

% See generally January 19, 2001 Revised Sexual Harassment Guidance: Harassment of Students by
School Employees, Other Students, or Third Parties - Title IX; 2011 DCL.

% Title IX Q&A, at C-3, http://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf,

% Jd. at F-2, F-3, ‘
1 1d at F-2.
58 ld

59 Id
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to a jury trial, the right against self-incrimination and the right to confrontation.® In addition,
police and prosecutors usually have discretion to decide which complaints to investigate.®'

In contrast, Title IX investigations, which will never result in an incarceration,
have different procedural protections and legal standards.®? Under Title IX, schools do not have
the discretion to resolve some complaints and not others, as they do in the criminal context.5>
Schools have a duty to resolve all complaints promptly and equitably and to provide a safe and
nondiscriminatory environment for all students.**

Schools should coordinate with any other ongoing school or criminal
investigations and establish appropriate fact-finding roles for each investigator.®> Schools should
also consider whether information can be shared among the investigators so that complainants
are not unnecessarily required to give multiple statements about a traumatic event.® However, a
school should not wait for the conclusnon of a criminal investigation or criminal proceeding to
begin its own Title IX 1nvest1gat10n 7 Although a school may need to delay temporarily the
fact-finding portion of a Title IX investigation while the police are gathering evidence, the
school must still must take interim measures to protect the complainant and the community.5

OCR recommends that a school work with its campus police, local law
enforcement and local prosecutor’s office to learn when the evidence gathering stage of the
criminal investigation is complete. Schools may also want to enter into a memorandum of
understanding (MOU) or other agreement with these agencies regarding the protocols and
procedures for referring allegatlons of sexual violence, sharing information and conducting
contemporaneous investigations.*” Any MOU or other agreement must allow the school to meet
its Title IX obligation to resolve complaints promptly and equitably and must comply with the
Family Educational Rights and Privacy Act (‘FERPA™) and other applicable privacy laws.™

60 ld.
' 1d
2 Jd.
63 Id.
Id.
® Jd atF-1.
66 Id
7 Id atF-3.
®1d.
69 [d

70 Id

10
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In assessing the effectiveness of policies and procedures, schools should begin the
assessment with an understanding of the context, which we conceptualize in three broad
categories: first, the legal mandates (Title IX, the Clery Act, and VAWA, to name a few);
second, the dynamics of sexual harassment, sexual assault, dating and domestic violence,
stalking and the impacts of trauma; and finally, each institution’s unique culture, climate, policies
and procedures, personnel, resources and underlying institutional values. By understanding the
intersection of these three distinct categories, a school can develop a coordinated and integrated
institutional response that is principled and intentional to achieve compliance and tend to the
welfare of students, faculty and staff.

To successfully implement a coordinated response, we recommend that
institutions: designate an institutional team of implementers; implement policies and procedures
to coordinate information and personnel; provide a clear articulation of roles and responsibilities
of implementers; sequence the institutional steps provided in response to every report; and
maintain systems for documenting reports and actions taken in response. This process requires a
coordinated discussion about the primary responsibility of each department, the coordination and
sharing of information between and among relevant departments, and the protocols that should
be followed where there are overlapping responsibilities or conflicts in roles. It also requires a
clear articulation of who is accountable for each task, who has oversight responsibility and who
will be vested with ultimate decision-making authority on critical issues.

The DOE has emphasized that “[compliance] is not a one-person job....[A] key
ingredient in ensuring compliance is coordination—knowing who does what and when. This
means that most of you will find it necessary to coordinate compliance activities with many
people and offices in the campus community.””"

This mapping of roles and responsibilities can serve as the initial framework for
the drafting of internal operating protocols. Those internal operating procedures should funnel
all information to a centralized institutional response, outline workflow steps, utilize template
forms and communications and create checkpoint lists to ensure a consistent response. Schools
should consider building in decision trees regarding timely warnings, how to proceed if a
complainant requests that their name not be shared with the respondent or no investigation be
pursued, the use of interim remedies, when to use interim suspension, how to respond to
retaliation and other key determinations to seek consistent institutional responses. This
approach will minimize the risks attendant to relying upon ad hoc responses to each incident.
There should also be clear expectations about coordinated communication and protocols for
regular documentation and record-keeping.

Key elements of an effective institutional response include:

. Adherence to coordinated and accessible policies and procedures;

' The Handbook for Campus Safety and Reporting, supra, at xi.

11

Exhibit 26, Page 103




Pepper Hamiltonr @ o

at Law

L An independent Title IX Coordinator with sufficient authority and resources to

effectively navigate oversight responsibilities;

. A similarly situated independent Clery Administrator;

. A coordinated multi-disciplinary response team to provide support, resources and

accommodations and to facilitate informed decision-making;

o A centralized reporting and review process to ensure consistent application of
policies and procedures;

. An initial assessment in each report designed to address: the protection of the

complainant and the campus community; whether there have been other sexual
violence complaints about the same respondent; whether the respondent has past

arrests or records indicating a history of violence; the protection of the

complainant’s privacy to the greatest extent possible; the consistent provision of

interim remedies and measures; and the identification of the appropriate
institutional response (remedies-based vs. sanctions-based);

o Separation of support and advocacy functions from impartial investigative and
adjudicative processes;

o Reliable and thorough investigations by experienced and trained investigators;

. Procedures for resolution that recognize the balance between complainant

autonomy/agency and fair and impartial process that incorporates notice and an

opportunity to be heard,

. Regular communication with the parties and transparency about processes to
maintain the trust of individual stakeholders and the community;

. Consistent training, education and prevention programs; and

. Centralized record-keeping and documentation for tracking and monitoring
reported incidents, monitoring patterns and assessing campus climate.

) 12
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Appendix 1V:

Links to Federal Law, Regulations and Guidance re: Sexual and Gender-Based
Harassment and Violence, Dating Violence, Domestic Violence and Stalking.

Title IX (the law)
o Title IX of the Education Amendments of 1972. 20 U.S.C. § 1681 et seq..

e Regulation implementing Title IX, 34 C.F.R. Part 106

Title IX (guidance documents)

* 1997 Sexual Harassment Guidance: Harassment of Students by School Emplovyees, Other
Students, or Third Parties

* 2001 Revised Sexual Harassment Guidance: Harassment of Students by School
Employees, Other Students, or Third Parties - Title IX

» April 2011 Dear Colleague Letter (significant guidance document72)

* Questions and Answers on Title IX and Sexual Violence (April 29, 2014 Q&A answering
FAQs from the 2011 DCL - significant guidance document73)

Dear Colleague Letters:

*  Qctober 2010 Dear Colleague Letter
e April 2013 Dear Colleague Letter

Voluntary Resolution Agreements (not significant guidance — informative but not binding on

other schools):

* 2010 Eastern Michigan University Resolution Agreement

* 2010 Notre Dame College Voluntary Resolution Agreement
* 2011 University of Notre Dame Resolution Agreement

* 2012 Xavier University Resolution Agreement

* 2012 Yale University Voluntary Resolution Agreement

72 The Department has determined that this document is a “significant guidance document” under the
Office of Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan.
25, 2007), http://www.whitehouse.gov/sites/default/files/omb/fedreg/2007/012507 good_guidance.pdf. The Office
{3 for Civil Rights (OCR) issues this and other policy guidance to provide recipients with information to assist them in
meeting their obligations, and to provide members of the public with information about their rights, under the civil
rights laws and implementing regulations that OCR enforces. OCR’s legal authority is based on those laws and
. regulations. This guidance does not add requirements to applicable law, but it provides information and examples to
pes inform recipients about how OCR evaluates whether covered entities are complying with their legal obligations.

LA 73 Id
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2013 University of Montana Letter

2013 University of Montana Resolution Agreement

2013 Memorandum of Agreement Between the United States Department of Justice and
the University of Montana Regarding the University of Montana Office of Public
Safety’s Response to Sexual Assault

2013 SUNY Voluntary Resolution Agreement

2014 Tufts Voluntary Resolution Agreement

2014 Virginia Military Institute Voluntary Resolution Agreement

2014 Ohio State University Voluntary Resolution Agreement

The Clery Act

Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act, 20
U.S.C. § 1092 (f)

Regulation Implementing the Clery Act, 34 C.F.R. 668.46

Clery Handbook

The Violence Against Women Reauthorization Act of 2013 (Campus SaVE Act):

2013 Campus SaVE Act (see section 304 —p. 36)
10/20/2014 VAWA Negotiated Regulations

April 2014 White House Task Force Recommendations

Not Alone, The First Report of the White House Task Force to Protect Students From
Sexual Assault
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3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799
215.981.4000

Fax 215.981.4750

Gina Maisto Smith
direct dial: 215.981.4490
smithgm@pepperlaw.com

April 30, 2013

President Jonathan Veitch

Occidental College

Arthur G. Coons Administrative Center,
3rd Floor

1600 Campus Road

Los Angeles, CA 90041

Re:  Initial Recommendations

Dear President Veitch:

Thank you for the opportunity to communicate directly with the members of the
Occidental College community about our work to date. As professionals who have spent
decades witnessing firsthand the impacts of sexual assault on individuals and communities, we
are privileged to have the opportunity to assist the College in providing informed and sensitive
responses to sexual misconduct issues that affect the Occidental community.

In late March 2013, we began an external audit of policies and procedures regarding
sexual harassment and misconduct. This is a task that we perform at many campuses across the
nation. It includes community engagement to gather feedback and evidence-based information, a
review of past cases, and a detailed understanding of the College’s structure, personnel and
implementation of its Title IX response.

Our Work to Date

We have had the opportunity to review the following documents:

. Sexual Misconduct Policy (for Students)

. Code of Student Conduct, Student Handbook

. Sexual Harassment Policy, Student Handbook

. Sexual Harassment Policy, Employee Handbook

Philadelphia Boston 4 Washington, D.C. Los Angeles New York Pinsbn;vgh
Detroit Berwyn Harrisburg Orange Coumy Princeton Wilmington

www.pepperlaw.com
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Sexual Harassment Policy, Faculty Handbook
2012 Annual Security Report
2009 Faculty Hearing Board Report
Letters to the Campus Community from the President’s Office
Materials from the Oxy Sexual Assault Coalition (“OSAC”)
o OSAC Dozen, or the 12 Demands
Timeline ’
Survivor Stories
Occidental College Sexual Assault Policy Evaluation May 15, 2012
Sexual Assault on Campus: Overview and Best Practices by Caroline
Heldman, PhD and Lisa Wade, PhD
o OSAC Informational Session
o Reworked Policy and Procedures 9/25/2012
o) Communications to the Community from OSAC
. Relevant articles from the Occidental Weekly
. Minutes from the Sexual Assault Task Force
. Information from the March 21 Town Hall Meeting

0O 00O

We have also had the opportunity to spend five days on campus: April 2, 3, 21, 22, and
23, 2013. During that time, we have met, individually and in groups, with a broad cross-section
of students, staff and faculty. In our five days on campus, we met with the following individuals
or groups: former Title IX Coordinator and History Professor Maryanne Horowitz; current Title
IX Coordinator and Associate Dean Erica O’Neal Howard; Deputy Title IX Coordinator and
Music Professor Irene Girton; Deputy Title IX Coordinator and Athletic Director Jamie
Hoffman; Faculty Council; ASOC President, Senate and other members; members of the
College’s communications team; Director of Campus Safety Holly Nieto; Associate Dean of
Students Tim Chang; members of OSAC, including professors Caroline Heldman, Danielle
Dirks, Lisa Wade, Richard Mora, and student members; a group of male athletes; Occidental
Men Against Rape (OMAR); Dean of Students Barbara Avery; the Sexual Assault Task Force;
President Jonathan Veitch; College counsel Carl Botterud; representatives from Greek Life;
Senior Staff; current and past investigators and adjudicators; a special faculty meeting; Naddia
Palacios; the Student Life and Audit Committees of the Board of Trustees; the Alumni Board of
Governors, and a number of individual survivors, students, staff and faculty members who have
attended open sessions or contacted us directly. These have been primarily introductory
conversations designed to orient us to the structure, practice and personnel at Occidental, and to
begin to understand how policies and procedures are implemented, and significantly, how that
implementation impacts individuals and the broader campus climate.

While our time on campus has been instructive, we recognize that we have not had the
opportunity to hear from all concerned individuals or to complete a systemic review of the
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College’s response to allegations of sexual assault. As a caveat to this initial communication, we
recognize that there is much more to be learned before we are in a position to offer final
recommendations.

Initial Recommendations

In the interim, we are able to offer some initial observations and recommendations, and
urge the College to implement these recommendations as soon as possible and to commit the
necessary resources and personnel to accomplish these goals.

We entered this conversation with an open mind and an earnest intent to understand the
many perspectives and voices on campus. What has emerged in our listening is a range of
responses encompassing strongly held convictions; emotions of anger, disappointment and
frustration; concerns about the administration’s response to issues of sexual misconduct; and in
some cases, an erosion of trust and faith in specific members of the administration. Despite these
challenges, we have also seen a community committed to dialogue and conversation about how
to effect change, to foster a culture free from sexual violence, to develop sensitive, trusted, and
equitable responses to incidents that occur within our community, and to be a leader in
education, prevention, policies and practices.

We note that we are latecomers to this conversation — a conversation that has existed in
various forms and voices since 2007 — and that our initial impressions may be limited at this
early stage in our relationship with Occidental. As we continue our engagement, and in
particular, delve into past cases, we expect that our understanding of the challenges facing
Occidental will be informed by an evidence-based understanding of the experiences of survivors,
respondents, implementers, and adjudicators on campus.

As a starting point, however, based on the scope of our knowlcdge to date, we are
confident in the following recommendations:

1) Title IX Coordinator

We recommend creating an independent Title IX Office, with a direct report to a
member of Senior Staff and/or the President. This office should be staffed by a full-time Title IX
Coordinator and receive appropriate administrative support.

We recommend that the position be filled immediately with an interim
coordinator, and that a national search be conducted to fill this position prior to the fall semester.
The national search should involve a search committee composed of students, staff, faculty and
members of the Board of Trustees.
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The Title IX Coordinator will be charged with oversight of the College’s
centralized review, investigation and resolution of reports of sexual harassment and misconduct
under the College’s complaint processes to ensure compliance with Title IX.

Over the course of the summer, we recommend that the Interim Title IX
Coordinator work closely with campus administrators, members of OSAC and representative
community members to revise policy and procedures, implement structural changes, sequence
the institutional response, map out the roles and responsibilities of all implementers, develop
template forms and communications, and design a training and education calendar for the
upcoming academic year.

2) Deputy Title 1X Coordinators

We recommend that the College review the current structure for Deputy Title IX
Coordinators and consider expanding the use of Deputy Title IX Coordinators to ensure adequate
representation of diverse constituencies on campus: students, staff, faculty, LGBTQ, Athletics,
and Greek Life. We recommend identifying these individuals by mid-summer, and providing
appropriate training over the course of the summer to ensure that they are an effective part of -
implementation and training efforts beginning in the fall semester.

3) Advocacy

We recommend that the College provide a dedicated advocate for survivors of
sexual assault and other forms of sexual misconduct. The advocate’s role will not only be
limited to individual cases, but will also play an integral part in ongoing prevention and
education efforts.

4) Policy

We recommend the College review current policies with the goal of creating
holistic responses that best serve the well-being of the Oxy Community. The policy review
should consider the policy recommendations by OSAC (Sexual Assault Policy Evaluation, May
15, 2012) as they reflect careful attention to detail and an understanding of promising practices.
Additionally, we recommend changes to the policy to address structure, tone, content,
organization and clarity. Our goal is to achieve ease of use and remove barriers to reporting.

As an initial step, we recommend the development of po'licy that unites the now
disparate policies on sexual harassment for faculty, sexual harassment for staff, sexual
harassment for students, and sexual misconduct policy for students. Although the College may
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retain separate procedures for each constituency, the overriding principles and deﬁnmons are
common to all and should be reflected as such.

We further recommend that the Interim Title IX Coordinator work with
designated individuals to revise policy and seek the input of relevant campus constituents over
the course of the summer with the goal of launching a revised policy for the fall semester.

Finally, we agree with OSAC that the revised policy should be widely distributed.
The launch of the new policy should be accompanied by educational programming to ensure that
all members of our community are familiar with our Title IX grievance procedures.

S) Education and Training

We recommend that the Title IX Coordinator work closely with the Dean of
Students Office, Project SAFE, OSAC and OMAR to plan coordinated and structured
educational programming for the 2013-14 school year. This plan should include, at a minimum:

. A summer communication, not only to all incoming first-year students and
their parents/guardians, but to all returning sophomores, juniors, and
seniors;

. A relevant and meaningful mandatory educational program to be held
during Orientation;

. Additional prevention programming during the first six weeks of school
for every residential student; and,

. Continued education on a monthly basis to address sexual misconduct and
related topics.

We also recommend training for all staff, faculty and student volunteers and

employees charged with the welfare of students. This training should include clear delineation

of employee responsibilities under our policy in accordance with the role of the responsible
employee per Title IX, the campus security authority per the Clery Act, and of a mandatory
reporter per California child protective services laws.

6) Continued Community Engagement

Recognizing that the semester is drawing to a close, we would like to offer
o ongoing opportunities for community members to be heard over the course of the summer. We
recommend that the College create a suggestion box on the Sexual Assault Resources & Support
website to allow all individuals who wish to do so to voice their concerns and ideas directly to us
as we continue our review process.
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Next Steps

Our engagement over the next several months will encompass the following tasks: policy
development, assistance in the implementation of policy and procedure and a review of past
cases.

Over the course of the next two months, we will be reviewing Occidental’s response to
sexual harassment and assault allegations through the lens of previously adjudicated cases. We
have been provided with all of the cases for the past two years. As part of that review, we will
seek to speak with Complainants, Respondents, third-party witnesses and the implementers and |
adjudicators for a selected sample of cases.

Our goal is to understand how the College’s policies, procedures and the role of
implementers have served — or failed to serve — Occidental’s students in the past, and to identify

- areas where policies and procedures can be improved. We will deliver our final report on this

matter directly to the community by end of summer. Because of FERPA and individual privacy
considerations, we will not be commenting on specific cases or factual allegations. Instead, we
will share aggregate information, and importantly, our recommendations based on that
assessment.

We thank you for the opportunity to serve Occidental.

Sincerely,

* Gina Maisto Smith

Leslie Gomez

GMS/Img
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RUTH JONES

LEADERSHIP PROFILE

% Attorney with track-record of instructional and administrative leadership; independent thinker
who values fairness and finds pragmatic ways to negotiate, resolve disputes and manage change;
familiar with post-secondary institutions and their operating protocols;

% Self-starter who identifies potential challenges ahead of time and designs cost effective methods
to address them quickly and completely;

% Results-driven team leader who supports capacity-building and treats others with professional
respect; adept at devising customized programs to implement best practices;

% Engaging educator with a gift for asking probing questions, inviting students to investigate

issues and for finding innovative strategies to develop critical thinking skills in others;

< Resourceful mentor who serves as a “go-to” person for junior faculty and students; actively
supports capacity building at all levels and promotes excellence and achievement;

% Skilled media presenter and communicator who has made numerous appearances on national
and local television networks, public speeches and lectures on legal themes; and

% Published author experienced at translating complex ideas for diverse audiences.

PROFESSIONAL SUMMARY
UNIVERSITY OF THE PACIFIC, MCGEORGE LAw SCHOOL 1996 to 2013
Praofessor of Law, 2002 to 2013
Associate Dean for Scholarship, 2010 - 2012
Provided leadership and coordinated programs to develop and support faculty scholarship. Mentored
faculty by reviewing drafts and securing institutional and external resources to support scholarship
projects, arranged presentations for internal and external speakers, chaired Scholarship Strategic
Planning Committee and served as a resource for law school committees on scholarship matters,
interfaced with university administration and faculty on scholarship matters, promoted scholarly
achievement both internally and externally, including developing marketing efforts for faculty
scholarship.

SELECT HIGHLIGHTS:

¢ Chaired Scholarship Strategic Planning Committee responsible for developing and drafting
strategies to increase the quality and quantity of scholarship and the institution’s scholarly
reputation;

e Revamped work-study and summer research stipend programs in light of reduced funding;
created processes which allowed the institution to fully fund all timely faculty requests for
research assistants;

e Proposed reporting requirements and other revisions to sabbatical policy that were adopted by
the faculty; organized sabbatical informational program and mentored individual faculty on how
to maximize sabbatical plans;

e Organized weekly faculty development speaker series for external and internal speakers,
informational sessions and all campus scholarly presentations which increased internal faculty
participation and external opportunities to present scholarly work;

e Created faculty development Sakai site to provide on-line access to institutional polices and
scholarship resources which was later utilized by other institutional programs and initiatives;

e Established the University of the Pacific, McGeorge Law School Research Paper Series, with the
Social Science Research Network (SSRN), an e-library that posts scholarly abstracts and articles;

e Mentored individual faculty by reviewing drafts, and identifying resources, and publication and
speaking opportunities;
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e Promoted scholarship internally and externally by e-mail announcements about scholarly
achievements and arranged internal events to publicize and affirm faculty research and writing;
and

» Redesigned faculty scholarship brochure to include presentations, conferences, teaching activities
and graphic content.

Associate Dean for Faculty Scholarship, : Winter 2010 to Summer 2012
Associate Professor of Law 2000-2002
Assistant Professor of Law 1996-1999

ADMINISTRATIVE LEADERSHIP AND COMMITTEES
Director, Criminal Justice Concentration, 2010-2012
e Responsible for organizing and coordinating the criminal justice curricular program; and
coordinated faculty meetings to share resources; proposed curricular changes and provided
individual mentoring to students regarding course selection and career planning.

Co-Chair, University Promotion and Tenure Comniittee, 2011-2012; Committee Member 2009-2012
e Committee reviewed and made recommendations regarding faculty promotion and tenure; and
drafted committee report on proposed revisions to promotion and tenure procedure and best
practices for faculty evaluations; arranged information sessions for untenured members of
Sacramento faculty and the Chair of the law school Employment, Promotion and Tenure
Committee to discuss University promotion and tenure process.

Chair, Employment, Tenure and Promotion Scholarship Committee, 2005-2006
Evaluation Subcommiittee, 2006-2007
* Responsible for hiring and evaluating faculty; chaired Scholarship Subcommittee responsible for
securing external evaluations of faculty scholarship for tenure and promotion process; and
served on the Retention, Tenure, and Promotion Subcommittees; drafted reports evaluating
faculty teaching, scholarship and community service.

Chair, Teaching Methods Commiittee, 2001-2011
Chair of Committee 2001-2002; Member 2008-2009, 2010-2011
¢ Developed faculty programs on teaching methodology, course design and class discipline;
developed assessment process for the Academic Enrichment Program (AEP), a student tutor
program; coordinated assessment process and drafted committee report to the faculty; and
delivered presentations on critical thinking and course assessments for law students.

Law School Assessment Committee, 2010-2011
o Provided assessment resources; identified and arranged speakers to assist with developing
institutional learning objectives and creating mapping process; co-drafted institutional learning
objectives; created a process for mapping curriculum; and delivered presentations on key topics
related to internal program development.

Co-Chair Post-Tenure Review Committee, 2011-2012
¢ Researched literature and post-tenure procedures from other schools; and created timeline of
committee activities to produce recommendations for changes to current post-tenure review
process by fall of 2012.

University Task Force to Review Sexual Harassment Policies, 2011-2012

* Reviewed harassment and other anti-discrimination policies to ensure an effective process and
compliance with the law.
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Presiding Member Student Disciplinary Contmittee, 2009-2010
e Faculty-and-student committee responsible for the adjudication of putative violations of the
student code; implemented adjudication process consistent with institutional policy and the law;
presided at disciplinary hearing; ruled on motions and drafted decisions and committee reports.

Dean Search Committee, 2000-2001; 2001-2002
» Identified outreach strategy to minority communities to increase applicant pool diversity; and
developed interview process by drafting appropriate questions for the committee to gather core
information and create accurate candidate profiles.

DEPAUL UNIVERSITY COLLEGE OF LAW Spring 2008
Visiting Professor of Law

SUFFOLK UNIVERSITY SCHOOL OF LAW Fall 2007
Visiting Professor of Law

FORDHAM UNIVERSITY SCHOOL OF LAW 1994-1996

Adjunct Clinical Professor of Law

Designed domestic violence clinic and supervised students representing battered women in family court.
Taught substantive courses on violence against women, trial advocacy skills and summer judicial extern
seminar.  Faculty member in New York City Corporation Counsel trial advocacy training program.
Keynote commentator on criminal justice and gender issues on CBS news programs, Court TV, and
various cable and local news programs.

NOW LEGAL DEFENSE AND EDUCATION FUND 1990-1994

Staff Attorney

Conducted litigation, legislative advocacy, writing and public speaking on women's rights. Vice-Chair of
National Task Force on Violence Against Women, a group dedicated to the initial passage of the
“Violence Against Women Act”  As Task Force Vice-Chair, submitted legislative drafting
recommendations, chaired task force meetings, drafted committee meeting minutes and other written
updates on task force activities and the legislative progress. Built durable relationships with task force
members. Organized national conference on violence against women and represented abortion providers
in civil rights action against anti-choice organizations. Served as advocate of high school girls in Title IX
complaint filed with the Department of Education, Office of Civil Rights alleging sexual harassment in
school. Served as co-counsel in litigation seeking injunctive relief to prevent Detroit public schools from
excluding girls. Provided technical assistance nationwide on employment discrimination, gender equity
in schools and reproductive rights litigation. Testified before the United States Senate Judiciary
Committee regarding stalking laws and presented analysis of cases at Supreme Court briefing for
journalists.

NEW YORK COUNTY DISTRICT ATTORNEY'S OFFICE 1983-1988
Assistant District Attorney

Trial assistant responsible for the prosecution of felony cases. Specialized in domestic violence and child
abuse cases. Conducted grand jury presentations, hearings, and trials. Argued criminal court motions
and appeals in the state appellate court system.

PUBLICATIONS
* Guardianship for Coercively Controlled Battered Women: Breaking the Control of the Abuser, 88
GEORGETOWN L. J. 605 (2000).
s Male Victims of Statutory Rape: Why Must They Pay Child Support, 36 GA. L. REV. 411 (2002).

3
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The Extrajudicial Resolution of Sexual Abuse Cases: Can the Church Be A Resource for
Survivors? 38 SUFFOLK L. REV. 351 (2005).

Teaching Rape Law ( work in progress)

The Institutional Response to Child Sexual Abuse ( work in progress)

PRESENTATIONS
On-Air Trial Consultant, Court TV Network, 1992-1997; CBS News, 1997
Media appearances on local and network news on criminal justice and gender issues, 1992-
Present
Stalking Laws, United States Senate Judiciary Committee, 1994
Guardianship for Battered Women, XXIV International Congress on Law and Mental Health,
Sienna, Italy, 1999
Using Clinical Methodology for at Risk Students, Gonzaga University Institute for Law School
Teaching, 1999
Playing the Race Card at Trial?, American Bar Association (ABA) Annual Meeting Presidential
Showcase, 1999
Status of African American Law Students After Affirmative Action, Wiley Manuel Bar
Association Meeting, September 2000 ‘
Scholarship and the Faculty Hiring Process, Western Law Professors of Color Conference, 2002
Legal Responses to Terrorism, Criminal Law Responses, McGeorge Law School, 2002
The Extrajudicial Resolution of Sexual Abuse Cases, Beyond Prosecution: Sexual Assault Victims’
Rights in Theory and Practice, Suffolk Law School, 2004
Response to Keynote Address and Workshop Presentation, Criminal Justice Response to
Domestic Violence, Town of Castle Rock v. Gonzales: Some are Guilty-All are Accountable,
Accountability in the Age of Denial Conference , University of Denver Strum College of Law,
2006
Domestic Violence the Third Wave, Victim Rights Conference, McGeorge Law School, 2007
Response to Domestic Violence, What Is a Family to Do, Training Session Heath Care System,
2007
SALT Teaching Conference, Teaching Students Resistant to the Experience of Other Students,
2008
Rape Law and Colleges: Choices and Consequences of Student Behavior, University of the
Pacific, 2009
Assessment and Legal Education, American Bar Association Committee on Legal Education,
ABA Annual Meeting, 2011
Institutional Impediments to Preventing Sexual Abuse of Children, Women Lawyers of
Sacramento, 2012
Hosted, “Indivisible” Mayor Kevin Johnson's Community Meeting on Education, 2012
Assessment and Legal Education, The State and the Future of Legal Education, Law Review
Symposium, McGeorge Law School, April 2013.

PROFESSIONAL SERVICE

Association of American Law Schools (AALS) Scholarship Selection Committee 2010-2011
Reviewed approximately 35 articles and facilitated discussion with other committee members to select
award winners; drafted description of winning entry used in press release and other announcements.
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Amterican Bar Association (ABA) Accreditation Site Team and Association of American Lamw Schools (AALS) Site
Team Reporter, 2011

Conducted interviews and document analysis during law school visit; prepared reports for ABA
accreditation process and AALS membership review.

Association of American Law Schools (AALS) Teaching Metiod Program Chair, Executive Committee, 2010-2011
Selected presentations from proposals submitted to the AALS Teaching Methods Program and presented
at the Annual Meeting. Organized the program, coordinated speaker requirements with AALS and
moderated panel entitled, “Sharing Methods and Materials for Collaborative Teaching Methods.”

American Association of Law Schools (AALS), Section on Women in Legal Education Executive Committee and
Proposal Planning Committee, 2009-2011

Drafted section of proposal submitted by the section for the professional development program proposal
for the 2011 Section Mid-Year Conference, “Women Rethinking Equality.”

Faculty Supervisor Restoring Justice Pro Bono Project New Orleans, 2006
Traveled to New Orleans after Hurricane Katrina with McGeorge students to provide legal assistance
with backlog of criminal cases. Supervised students, ascertained case status and filed motions.

EDUCATION
UNIVERSITY OF CALIFORNIA-LOS ANGELES SCHOOL OF LAW, J. D. 1983
Staff Editor, Black Law Journal )
Case Note: Plyer v. Doe-Education of Illegal Alien Children, 8 BLACKL.). 132 (1983)
President, UCLA chapter of the Black American Law Students Association (BALSA), 1981-82

SMITH COLLEGE NORTHAMPTON, MASSACHUSETTS, A. B. 1980

High Honors in Philosophy, Dean's List, 1978-79, 1979-80, McKeel Prize in Philosophy
Honors Thesis on the Theory of Oppression (High Honors)

President, Student Government Association, 1979-1980

PROFESSIONAL CERTIFICATION, AWARDS AND MEMBERSHIP

California State Bar, New York State Bar, the Bar of the Eastern District of Michigan, the Bar of the
Southern District of New York, the Ninth Circuit Court of Appeals and the Bar of the Supreme Court of
the United States :

¢ New York County Lawyer's Association Public Interest Award, 1992
New York County Lawyer's Association Certificate of Merit, 1991
Harvard Law School, Wasserstein Fellowship Recipient, 1994
American Prosecutor’s Research Institute’s Sexual Assault Advisory Group, 1996-1997
New York City Bar Association, Education and Law Committee, 1992-93
New York County Lawyers Association, Women's Rights Committee, 1993-1996
Feminist Majority Task Force on Women and Girls in Sports, 1993-1994
Smith College Board of Trustees, 1980-1982
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Appendix VII:

Training and Education Guide

I. Title IX Training Mandates

Title IX requires training of all community members regarding what constitutes
sexual harassment and sexual violence, the institution’s policies and disciplinary procedures and
the consequences of violating those policies.”* Moreover, all implementers (persons involved in
implementing the grievance procedures, including the Title IX Coordinator, investigators and
adjudicators) must have training or experience in responding to complaints of sexual harassment
and sexual violence and in the institution’s grievance procedures.”

On April 29, 2014, in its Questions and Answers on Title IX and Sexual Violence,
OCR provided further guidance regarding the Title IX and sexual violence training that
institutions should provide to their employees. OCR noted that, while there is no minimum
number of hours required, training should be provided on a regular basis.”® Each school should
determine, based on its particular circumstances, how training should be conducted, who has the
relevant expertise required to conduct the training and who should receive the training, to
ensure that the training adequately prepares employees, particularly responsible employees, to
fulfill their duties under Title IX.”’ Training should cover the following areas:

e Responsible employees with the authority to address sexual violence need to know
how to respond appropriately to reports of sexual violence, and need to know that
they are obligated to report sexual violence incidents to the Title IX coordinator or
other appropriate official. This reporting includes the names of the alleged
perpetrator and student involved in the sexual violence, as well as relevant facts
including the date, time and location, although efforts should be made to comply
with requests for confidentiality from the complainant. All other employees should
know how to respond to reports of sexual violence.”®

e Responsible employees should understand that they do not need to determine whether
the alleged sexual harassment or sexual violence actually occurred or that a hostile
environment has been created before reporting an incident to the school’s Title IX
coordinator. Because the Title IX coordinator should have in-depth knowledge of
Title IX and Title IX complaints at the school, the coordinator is likely to be in a better

2011 DCL at 14-15.
P 1d at12

78 Title IX Q&A at 39.
7 1d

" 1d at 38.
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position than the employee to evaluate whether an incident of sexual harassment or
sexual violence creates a hostile environment and how the school should respond.79

¢ Professional counselors, pastoral counselors and non-professional counselors or

advocates must understand the extent to which they may keep a report confidentia

180

¢ All employees likely to witness or receive reports of sexual violence (including
teachers, professors, school law enforcement unit employees, school administrators,
school counselors, general counsel, athletic coaches, health personnel and resident
advisors) should receive practical information including:®'

o}

how to prevent and identify sexual violence, including same-sex sexual
violence; :

the behaviors that may lead to and result in sexual violence;
the attitudes of bystanders that may allow conduct to continue;
the potential for re-victimization by responders and its effect on students;

appropriate methods for responding to a student who may have
experienced sexual violence, including the use of nonjudgmental language
and the impact of trauma on victims;

the person(s) to whom such misconduct must be reported,;

responsible employees’ reporting obligations, including what should be
included in a report and any consequences for the failure to report, and the
procedure for responding to students’ requests for confidentiality,
including providing the contact information for the school’s Title IX
coordinator;

information on how to inform students of the reporting obligations of
responsible employees;

students’ option to request confidentiality and available confidential
advocacy, counseling or other support services; and

791d.
SOId

81 Id
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o rights to file a Title IX complaint with the school and to report a crime to
campus or local law enforcement.®

All persons involved in implementing a school’s grievance procedures (e.g., Title IX
coordinators, others who receive complaints, investigators and adjudicators) must have training
or experience in handling sexual violence complaints and in the operation of the school’s
grievance procedures.83 OCR also notes:

In rare circumstances, employees involved in implementing a school’s grievance
procedures may be able to demonstrate that prior training and experience has
provided them with competency in the areas covered in the school’s training. For
example, the combination of effective prior training and experience investigating
complaints of sexual violence, together with training on the school’s current
grievance procedures, may be sufficient preparation for an employee to resolve
Title IX complaints consistent with the school’s grievance procedures. In-depth
knowledge regarding Title IX and sexual violence is particularly helpful. Because
laws and school policies and procedures may change, the only way to ensure that
all employees involved in implementing the school’s grievance procedures have
the requisite training or experience is for the school to provide regular training to
all individuals involved in implementing the school’s Title IX grievance
procedures, even if such individuals also have prior relevant experience.®

The training for implementers should include:
¢ information on working with and interviewing persons subjected to sexual violence;

? ¢ information on particular types of conduct that constitute sexual violence, including
same-sex sexual violence;

‘ ‘ ¢ the proper standard of review for sexual violence complaints (preponderance of the
evidence);

e information on consent and the role drugs or alcohol can play in the ability to
consent;

¢ the importance of accountability for individuals found to have committed sexual
violence;

e the need for remedial actions for the perpetrator, complainant and school
community;

%2 14 at 38-39.
bt 8 Jd. at 40.

84]d.
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e how to determine credibility; how to evaluate evidence and weigh it in an impartial
manner;

¢ how to conduct investigations;
e confidentiality;
e the effects of trauma, including neurobiological change; and

e cultural awareness training regarding how sexual v1olence may impact students
differently depending on their cultural backgrounds.®

Schools should provide age-appropriate training to their students regarding Title
IX and sexual violence.* Training may be provided s J)arately or as part of the school’s broader
training on sex discrimination and sexual harassment.*” However, sexual violence is a unique
topic that should not be assumed to be covered adequately in other educational programmmg or
training provided to students.®® The school may want to include this training in its orientation
programs for new students trammg for student athletes and members of student organizations;
and back-to-school nights.®® A school should consider educational methods that are most likely
to help students retam information when designing its training, including repeating the training
at regular intervals.®® OCR recommends that, at a minimum, the following topics (as
appropriate) be covered in this training:

e Title IX and what constitutes sexual violence, including same-sex sexual violence,
under the school’s policies;

e the school’s definition of consent applicable to sexual conduct, including examples;
e how the school analyzes whether conduct was unwelcome under Title 1X;

¢ how the school analyzes whether unwelcome sexual conduct creates a hostile
environment;

e reporting options, inciuding formal reporting and confidential disclosure options and
any timeframes set by the school for reporting;

85]d
% 1d at41.
¥1d
88 Id
89]d.

901d
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o the school’s grievance procedures used to process sexual violence complaints;

e disciplinary code provisions relating to sexual violence and the consequences of
violating those provisions;

e effects of trauma, including neurobiological changes;

e the role alcohol and drugs often play in sexual violence incidents, including the
deliberate use of alcohol and/or other drugs to perpetrate sexual violence;

e strategies and skills for bystanders to intervene to prevent possible sexual violence;

e how to report sexual violence to campus or local law enforcement and the ability to
pursue law enforcement proceedings simultaneously with a Title IX grievance; and

e Title IX’s protections against retaliation.”"

The training should also encourage students to report incidents of sexual violence
and should explain that students (and their parents or friends) do not need to determine whether
incidents of sexual violence or other sexual harassment created a hostile environment before
reporting the incident.”> OCR recommends that a school inform students that the school’s
primary concern is student safety, and that use of alcohol or drugs never makes the survivor at
fault for sexual violence.”> It is also important for a school to educate students about the persons
on campus to whom they can confidentially report incidents of sexual violence, including the
offices or individuals who can provide resources such as victim advocacy, housing assistance,
academic s;ll‘pport, counseling, disability services, health and mental health services and legal
assistance.

IL VAWA Training Mandates

The Violence Against Women Reauthorization Act of 2013 (VAWA) also
requires schools to develop education, primary prevention and awareness programs for all
incoming students and new employees, and ongoing prevention and awareness campaigns for
students and faculty.95 VAWA requires education programs to promote the awareness of rape,

91 Id

%2 Id at 41-42,

P 1d at42.

*1d

i

- % Section 304 of the VAWA, Pub. L. 113-4, Violence Against Women Reauthorization Act of 2013 (Mar.
" 7,2013).

!’-,‘ i
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acquaintance rape, sexual assault, domestic violence, dating violence and stalking.”® Under
VAWA, educational and training programs must include:

a statement that the school prohibits the offenses of domestic violence, dating violence,
sexual assault and stalking;

the definition of domestic violence, dating violence, sexual assault and stalking in the
applicable jurisdiction;

the definition of consent, in reference to sexual activity, in the applicable jurisdiction;

safe and positive options for bystander intervention that may be carried out by an
individual to prevent harm or intervene when there is a risk of domestic violence, dating
violence, sexual assault or stalking against a person other than such individual;

information on risk reduction to recognize warning signs of abuse behavior and how to
avoid potential attacks;

possible sanctions or protective measures that the school may impose following a final
determination of an institutional disciplinary procedure regarding sexual assault,

domestic violence, dating violence or stalking;

procedures victims should follow if a sex offense, domestic violence, dating violence,
sexual assault or stalking has occurred, including information in writing about:

o the importance of preserving evidence as may be necessary to the proof of
criminal domestic violence, dating violence, sexual assault or stalking, or in
obtaining a protection order;

o to whom the alleged offense should be reported;

o options regarding law enforcement and campus authorities, including notification
of the victim's options to:

* (1) notify proper law enforcement authorities, including on-campus and
local police,

* (2) be assisted by campus authorities in notifying law enforcement
authorities if the victim so chooses and

»  (3) decline to notify the authorities..

961d.
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o the rights of victims and the institution's responsibilities regarding orders of
protection, no contact orders, restraining orders or similar lawful orders issued by
a criminal, civil or tribal court;

e procedures for institutional disciplinary action in cases of alleged domestic violence,
dating violence, sexual assault or stalking, which shall include a clear statement that the
proceedings shall:

o (1) provide a prompt, fair and impartial investigation and resolution;

o (2) be conducted by officials who receive annual training on the issues related to
domestic violence, dating violence, sexual assault and stalking and how to
conduct an investigation and hearing process that protects the safety of victims
and promotes accountability;

o (3) assure that the accuser and the accused are entitled to the same opportunities
to have others present during an institutional disciplinary proceeding, including
the opportunity to be accompanied to any related meeting or proceeding by an

advisor of their choice;

o (4) both the accuser and the accused shall be simultaneously informed, in writing,
of:

* (a) the outcome of any institutional disciplinary proceeding that arises
from an allegation of domestic violence, dating violence, sexual assault or
stalking;

= (b) the institution's procedures for the accused and the victim to appeal the
results of the institutional disciplinary proceeding, of any change to the
results that occurs prior to the time that such results become final; and

= (c) when such results become final.

In addition, VAWA requires annual education of implementers on the issues
related to domestic violence, dating violence, sexual assault and stalking and how to conduct an
investigation and hearing process that protects the safety of victims and promotes accountability.

On October 20, 20104, the final VAWA Negotiated Regulations were published.
The regulations seek to implement the concepts outlined above.”’

III.  Additional Considerations for Prevention, Education and Training

~ We recommend that educational institutions proactively engage in the education
and prevention of sexual and gender-based harassment and violence, including sexual assault,
domestic violence, dating violence and stalking. Education and prevention requires an integrated

Lt 97

W https://www.federalregister.gov/articles/2014/10/20/2014-24284/violence-against-women-act.
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communications plan to effectively share institutional policies, prevention efforts, reporting
options and resources with all community members. Clear communication in all training and
education programs is critical for a Title IX team to be successful and compliant. In a
coordinated and integrated approach to the evolving training requirement, it is critical for a
designated administrator, or prevention and education team, to outline the tone (balanced,
sensitive, informed, and impartial), content (legally compliant and psychologically informed)
and timing (early and ongoing) of the Title IX team’s communication strategy and maintain
consistency in all training and education programs.

All communications platforms should be developed with the core constituents in
mind — students, faculty, and staff, while considering the perspective of additional interested
constituencies — administration, board, alumni, community partners, and regional Offices for
Civil Rights.

A balanced and sensitive tone should frame the delivery of legally informed
content and will set the stage for all subsequent materials and messages. The Title IX team
should develop a communications campaign that brands Title IX education and prevention
materials with a sensitive and impartial tone. Any spokespersons, web materials, written copy,
collateral and broadcast materials should be consistent and reinforce the chosen tone and content.
In developing the campaign, consider concepts of primacy, repetition, and branding in
developing relevant messages that can be heard and will resonate with listeners.

Recognizing that there are as many different learning styles and communication
modes on campus as there are community members, the communications plan should include a
diversified portfolio to reach all constituencies. This portfolio should provide many different
access points, including: in person, both in small, targeted settings like residence halls or classes
and in broader more community-based presentations; listening sessions; through the use of
online technology, including trainings, e-mails communications, and a web page dedicated to
sexual respect; through student media, including daily and monthly publications; and
anonymously, through ethics point or an anonymous hotline/suggestion box. The goal is to
provide a safe and supported space for conversation, to embrace the tension these issues
naturally engender, and to allow the campus climate and culture to both shape the conversation,
and importantly, to be shaped by the conversation.

Education and prevention must be an institutional priority that involves high-level
administrators, faculty members, and coaches alike. We recommend that schools consider
creating an educational seminar designed by faculty members and administrators that addresses
issues of sexual violence, gender equity, tolerance and diversity, alcohol and substance abuse,
intimacy, consent, the “hook up” culture, social media, bullying, hazing, classism, racism, and
other issues that can impact the campus culture and the development and education of students.
This direct educational approach — a for-credit seminar that utilizes the skills of our most
effective and engaging educators — is a cutting edge practice in changing culture that
demonstrates the school’s commitment to student welfare and development.

. Education and prevention must also actively engage students in the development
of educational programming. This may include residence life campaigns, art or design contests,
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competitions for the best alternative social events, and other creative ideas shaped by the
engaging and entrepreneurial minds of our student population. The direct involvement of our
students can engender responsibility for self and others, ownership of prevention and education,
and a more closely connected campus culture through programs like bystander intervention
training, peer advisors, and other student-run initiatives.

Any education and prevention program must involve widespread and ongoing
campus initiatives throughout the academic year. Programming must be consistent, ongoing and
repeated in many formats and forums, not simply limited to new student orientation. The goal of
this scaffold approach is to foster a climate that encourages reporting by providing consistency in
message, policy, procedure, and outcome. Empowering students to respect themselves and one
another and to confront difficult issues with openness and transparency has the potential to
directly impact culture. Similarly, identifying and addressing barriers to reporting through
education efforts can help to instill confidence across the campus community that allegations
will be investigated, evaluated, and adjudicated in a fair and equitable manner that is supportive
to both complainant and respondent.
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A Polarizing Report Magazine
Spring 2015
An external review of Occidental's Title IX policies and Winter 2015
procedures produces new recommendations while renewing Fall 2014
existing frustrations Summer 2014
< Archive

' A comprehensive external review of Occidental’s Title IX policies and procedures makes an extensive

; series of recommendations to improve the College’s response to sexual misconduct, from finalizing an
interim policy and conducting a climate survey to centralizing education and training programs and creating an
interdepartmental team to assess each case.

Email: oxymag@oxy.edu

The centerpiece of the 130-page report by Gina Smith and Leslie Gomez—former prosecutors and nationally
known experts on the institutional response to sexual assault from the Philadelphia law firm of Pepper
Hamiiton—examines how the College handled 17 sexual misconduct cases in 2011-12 and 2012-13. While it
faults Oxy for “insufficient training, inartful communication, lack of coordination, insufficient resources, poor
judgment, and missed opportunities,” it finds no evidence of “ill will or malice on the part of administrators.”

The report also provides a detailed assessment of the rapidly evolving regulatory and legal framework
surrounding the issue, raises questions about the media’s coverage of sexual assault, and highlights the
challenges colleges and universities face in investigating conduct without the same resources and toolkit as
law enforcement.

But the report left neither the administration nor its critics fully satisfied. At a November 4 town hall on campus,
much of the criticism directed at the report focused on its description of “a stark polarization of the community”
and a lack of trust that has “damaged the dialogue and in some cases effectively silenced members of the
College community who have expressed fear of ostracism and retaliation by either the administration or the
activist community.”

Oxy is a “complex, often antagonistic place because people really care,” said Nalsey Tinberg, professor of
mathematics and Faculty Council president. “I'm disappointed in the report. It's not objective and not helpful.”

While some critics suggested the report paints activists in a negative light, President Jonathan Veitch
disagreed, saying he thinks it points to a problem the campus community has had in having difficult
discussions on important issues. He began the hourlong town hall by praising “the commitment and courage
of students who stood up and spoke up about this issue and got us to a better place.”

Veitch went on to characterize the report as "illuminating, frustrating, and long-winded. ... It doesn't go as far
as I'd like. It is a partial report—the beginning of a conversation, and not the end of one.” Ruth Jones, the
College’s full-time Title IX coordinator, took a similar view, calling the report “an additional resource, not a

; blueprint for the future.”

A}
H

those, eight were found responsible, and five were ultimately expelled. One received a one-semester
* suspension; one received probation as the most significant sanction received; and one received community
p-+ service and an educational sanction. Five of the 17 cases took more than 100 days to resolve, far longer than
. the 60-day guideline suggested by the U.S. Department of Education. However, each of those cases was

) i {1 The 17 complaints of sexual misconduct reviewed by Smith and Gomez involved a total of 12 respondents. Of
|

|

" reported late in the school year (April or May) or involved multiple allegations, the report notes.

In line with one of Pepper Hamilton’s chief recommendations, the College continues to move ahead with its
I+ effortto create a permanent sexual misconduct policy, Jones told the town hall. A newly formed, 14-member
Campus Committee on Sexual Responsibility & Misconduct (CCSRM) made up of faculty, staff, and students

DR
" has been charged with finalizing that policy. Among the issues the committee will be asked to address are

htma{/www.oxy.edu/magazine/wimer-2015lpolarizing-report 12
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defining consent (activists support a verb y definition, as compared to the affirmative consent pojgmanow
in place) and which sanctions should app he full range of conduct.

Consent, sanctions, and Oxy's designation of all faculty as responsible employees—which requires them to
pass on all reports of sexual misconduct to the Title IX coordinator—were addressed in detail by the CCSRM's
predecessor, the Sexual Misconduct Advisory Board (SMAB), which issued its own set of recommendations in
August. SMAB recommended adoption of a verbal consent standard, called for more study on the sanctions
issue, and urged that faculty not be designated as responsible employees.

In a formal response to SMAB's recommendations released December 4, Jones says that the designation of
faculty as responsible employees is consistent with the guidance provided by the U.S. Department of
Education and necessary to effectively assess potential risks to the community. She also stressed that a
report to the Title IX coordinator does not mean that a disciplinary process will automatically be triggered or
the respondent notified. As for sanctions, Jones says she will ask the CCSRM to carefully consider the issue.
“This work should include a consideration of whether a more limited range of sentencing options is
appropriate for certain offenses,” she says.

The goal is to have the permanent policy in place by the beginning of the 2015-16 academic year, Jones said.
In the meantime, a campus climate survey—another Pepper Hamilton recommendation—built around the
recommendations of the White House Task Force to Protect Students From Sexual Assault was sent to all
students February 16. "My objective is to use the results of the survey to better inform our prevention and
policy efforts. It will also create a baseline for the assessment of our efforts,” Jones says. “Then, over the
summer, | hope to put in place a more fine-tuned assessment and evaluation plan.”

‘ Training efforts continue to move forward, she adds. More than 600 faculty and staff have received basic Title
1 IX training since Jones' arrival last February.

College officials still have no word as to when the U.S. Department of Education's Office for Civil Rights
investigation into allegations of Title IX violations—launched in April 2013—will be completed. "We can't wait
for the OCR report, so we will continue to move forward,” Jones says.

The full Pepper Hamilton report can be found here.
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{LONG-FORM

‘:.ifi‘he Trouble with Oxy

e
‘When the news hit that Occidental, the small liberal arts college in
Eagle Rock, was the subject of two federal complaints over the way it

handled sexual assault cases involving students, it set the campus
,, >
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reeling. Three years {er the school has taken sips to improve, but it
has yet to salve the bitter rancor between activists, admlnlstrators
and faculty

February 10,2015 | MonaGable | Crime | 2Comments

ot so long ago, a young woman raped in her dorm room or a

bathroom at a fraternity party wouldn’t have said a word. She

certainly wouldn’t have told a dean or her roommate, knowing
they probably wouldn’t believe her. She might have told herself that it
wasn’t really rape, that she’d misunderstood. She might have reasoned that
it was no big deal, just part of the normal college “experience.” Or that it was

her fault. Sexual assault, after all, didn’t happen to smart girls.

Inreality at least 6 in every 1,000 women will be sexually assaulted during
college, according to the Bureau of Justice Statistics, yet only 20 percent of
victims ever report it. And those who do speak up have often seen their
efforts amount to nothing, failed by the schools they trusted to protect

them.

|
Over the 'past three years, campuses from Brown and Harvard to UC
Berkeley and USC have been thrown into tumult as students have
demanded change and used federal laws to compel schools to act. As I write
thlS 91 colleges and universities across the country are being investigated
under Title IX, the 1972 law banning sex discrimination in schools, for
m1shand11ng cases of rape and sexual assault. Many institutions are also
bemg scrutlnlzed under the Clery Act, which requires schools to disclose

.crimes on or near campus. The 1991 law is named after Jeanne Clery, who

(%
Ll
P

hitp/iwww.lamag.com/longform/trouble-oxy/ 2/10

Exhibit 28, Page 2



9/14/2015 The Trouble with Oxy - Los Angeles Magazine

was raped and murde@ by a sophomore in the spr& of her freshman year.

At Columbia University Emma Sulkowicz, a senior, galvanized the
movement in September 2014 when she began lugging around campus the
dorm mattress on which .é male student allegedly raped her. Sulkowicz
didn’t get justice—in the vernacular of campus sexual assault,
administrators found her attacker “not responsible.” He remains in school.
So to protest, she has pledged to carry her mattress until he’s expelled. On
October 29, inspired by Sulkowicz, students at 130 campuses around the
world, including UCLA, marched in #CarryThatWeight, holding aloft their

own bedding to support survivors of sexual assault.

Just days before, at the California Institute of the Arts in Valencia, nearly
150 students walked out of classes over the treatment of a freshman who’d
reported being raped. During the investigation, school officials asked her a
barrage of questions: How short was her dress? How frequently did she
party? How was it possible the perpetrator, a male student, had raped her

orally?

One school that attracted the earliest national attentidn, though, was the
small campus of Occidental College in the northeast L.A. neighborhood of
Eagle Rock. In April 2013, Oxy was hit with two federal complaints: One

“.,accused the school of mishandling 37 incidents of sexual violence under

L1

Tltle IX (the number would climb to 52); the other, of failing to report
sexual assaults under the Clery Act. Until then, many Angelenos knew of
the campus only because Pre51dent Obama had been a student there for two

years

i
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In the months that fol‘Jved, the private liberal arts‘llege descended into

turmoil, with students, faculty, and alumni assailing Oxy president
Jonathan Veitch for his administration’s apathy and incompetence. But
eventually the movement itself began to fray, with tensions tearing at the
faculty. Since the initial story broke two years ago, Veitch has indeed tried to
reform the school’s handling of sexual assault claims, but with alienated

faculty and distrustful students, Oxy’s troubles aren’t over yet.

W

n the morning of April 18, 2013, Danielle Dirks gathered with a

group of Occidental College students in her Highland Park

bungalow. A 35-year-old assistant professor, Dirks has been
teaching sociology at the campus since 2011; she’d invited the students over
for breakfast and a pep talk before driving to the Mid City offices of attorney
Gloria Allred. Five of the young women were being represented by Allred as
she sought redress from the school; they were also part of the Title IX
complaint that had been filed that morning. Soon they’d be in a press
conference, disclosing their stories of being sexually assaulted. A few sat at

Dirks’s kitchen table, having their makeup done, as another student painted

their nails with the Title IX symbol. Three of the young women had brought

‘their mothers. [
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